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"WOOLSEY vs. PAULDING, ante 295. 


Hennén; on an application for a rehearing. 
The plaintiff claims the sum of-$12,317 99 
cents, as the balance of a note of hand made 
by Marquand and Paulding, in the city of 
New-York, on the 15th of July, 1814, payable 
sixty days after date, to his order. The note 
was griginally, for the sum of $15,000, but 
several payments had been made on it prior 
to the institution of the suit; and the jury 
declare in their verdict, that all the payments 
made thereon, “ amount to the sum of $3,424 
75 cents ;” which, consequently, leaves a ba- 
lance due on said note, of $11,575 25 cents, 
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CASES IN THE SUPREME COURT. 
instead of the balance claimed of $12,317: 99 


jury found, that the note carries interest, or, 
that the interest isdue on it; nor have they 


any where in their‘verdict, which is special, 
~ found that any other sum-is due the’ plaintiff, 


than the balance of $11,575 25 cents. Both 
interest and costs are claimed, but the jury 
have accorded neither. These most impor- 
tant facts, :it is presumed, must have eseaped 
the attention.of the court; when it condemned 
the appellant to pay, in addition to the said 
balance of $21,575 25 cents, settled by the 
jury, to the amount of the note remaining due, 
the further amount of interest on said ‘balance, 
at the rate of 7 per cent. per annum, from the 
21st of Jan. 1818, until final payment ; that is, 
21 per cent, or nearly one-fourth of the whole 
balance found by the jury to be due ; and also 
the costs of the suit, amounting to oe 
of $200 more. 

That the court is not authovisied to ada, 80 
materially, to the verdict of the jury, is clearly 
shown from the best authorities in the law, 
both in England and in the United States. 

“ When a verdict is found, (says a book of 
standard authority) there can be nothing add- 
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ay goo to it, or taken from it, but as it is found, — 
‘~~ so the court must judge of it;” and whatever 
ser" is found in a verdict, whereupon the court 
om give any judgment, must be positively 
found, not ambiguously, for if the jury doubt; 
the court can never resolve the: matter of — 
fact,” Trials per pais, (Sth edit. 1718) 287; 
id. (9th edit.) 340. “The court'are confined 
to the. facts found in a special’ verdict,” 2 
Yeates’ Rep. 543. * On a special verdict, the 
court cannot’ intend any thing which is not 
found,” Caines’ Rep. 60. “ A special verdict 
must find the facts distinctly” 4 Veases’ Rep. 54. 
In short, it is believed, that this court will 
recognise the general principle; and as the 
jury pronounce their verdict, so the court 
must render their judgment ;: without dimuni- 
tion or addition. Hardly a law book can be — 
opened, that does not support these positions, 
Moreover, “ a verdict. must be sufficient in 
matter and form, be the'same special or ge- 
neral; and therefore, the jury must find da- 
mages and, costs where the same ought to be 
found,” Trials per pois, 288, (9th edit.) The 
jury are to assess damages and costs, 7b. 295, 
296. Wood's Institute,600. 2 Keb.488. And 
if a verdict does not find damages and cost» 
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it is e ipereen but ‘the omission shalle 
by a release of them, 5 Comyn’s Dig. 
506. Interest on bills of exchange, promis- 
sory notes of haild, &c. has always been 
found, where it is intended to be given by 
the jury, under the title of damages. _ Interest 
wag never yet, in any case that has deen 
reported, added to the amount of a verdict 
of a jury; where ‘they did not find it due. 


See among a thousand authorities which might - 


be produced, the following; Caine and Cole- 
man’s Cases, 65. 4 Johnson’s Rep. 183. 12 
Johnson’s Rep. "17. 6 Mass. Rep. 157. 2 Re 
ports. South Carolina, 68. 5 Mumford, 25. 4 
Yeates’ Rep. 47. 1 Yeates’ Rep, 1,55. 1 Dall. 
Rep. 440, (costs.) 2 Dall. Rep. 92, 252, 6. 
The statute of the state is in strict conformity 
_ with the abéve legal positions. By the act 
of the legislature, 1817, page 32, sec. 10; ‘the 
parties in a cause, are to Submit for the find- 
ing of the jury, a written statement of the 
facts set forth in ‘the petition and answer, and 
the jury are bound to give thereof a special 
verdict, which, when recorded, “shall be con- 
clusive between the parties as to the facts in 
said cause, as well in the court where the 
said cause is tried as on the appeal, and the 









431 
’n District. 
April, 1821. e4 


ON 
bee. 3 vg 








Pawaslibe. 

























CASES IN: THE SUPREME COURT 





East’n Dissail eburt shall ‘render. judgment. * ea 4 


~~ interest, in this case, is claimed by the p 








tiff, and denied on the part of the defendant, “4 
to be due: whether intertst then is due, and 4 
at what rate, is Clearly a question of fact for — 
the finding of the jury. The plaintiff claims — 
integest, without, however, specifying at. what 4 
rate, or agreeable to what laws; “ interest and % 


costs,” generally. It was incumbent, how-— | 


ever, on the plaintiff, as the. court, in their — 
judgment admits, to prove, that interest was — 
due by the laws of New-York, where the : 
contract was made; and also to prove the 
rate of interest. allowed in that state. The — 
court, in the opinion delivered in this case, 
refer to the judgment of the court in the 
case of Bogg vs. Reed, 5 Martin, 673. The ~ 
correctness of the principle of law contain- & 
ed in that case, is not now called in ques 
tion; on the contrary, it is invoked. - The 4 


ee hae eho 


laws of other states must be proven before - ; { 


the judges in every case, in which it is proper 
they should influence their opinion. ‘This is 
precisely what is asked for in this case. This 
court is bound to render judgment on the 
facts found by the special verdict; nothing 
can be added tg it; for it is conclusive, as to 


we Snore! 
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the Haeto inate cause!’ Nowy"have’ 





6fithe’ state-of Newe¥ork been’ fou ey 


part ‘of this special ‘verdict? . Ca vee ene POE 
derive any ‘information’ fromthe ’ special ver: 
dict!?*' Cat'the ‘court’ ‘detivelany stchataalaal 
fromthe special verdict rendered in this ‘tase; 
to influence ‘their’ opinion "on the subject’ of 
the laws’ of the’state!of New-York?) where 
can’ it beAshewn from’ the special’ verdict; 
that interest “at ‘the rate’ of seven ‘per’ cent, 
per annum, is allowed ‘by 'the laws*of New? 
York;'in'a demand like the present? "4 

Phe fate of the present application may’ be 
safely'rested on this’ simple’ query : “Have the 
jury found, that interest, at’ the’ rate’ ofteven 
percent, per ‘annum, is due the plaintiff If 
it can be shewn that’ they have, ‘such intérest 





must be’allowed ; on the’contrary, if the’ver® 


diet gives ‘no interest, none’! should, or. can, 
be ‘allowed on any principle of law. '° (eu 

"But furthermore, the plaintiff, in the ‘written 
statement’ furnished by him for’ the finding of 
the' jury, does not claim any interést on his 
démand. ' There is nothing’ in this” statement 
which gives ‘the remoteSt intimation!of such 
claim: Nothing is said ‘about the laws’ of 
New-York; ‘when, or on ‘what ‘claims those’ 
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"ape | 1a, allow. interest; or at what, rate. ., Hom, } 


ew was it then to be expeeted) that) the, jury ” 

= should find, that, about, which ,the parties la q 
submitted, nothing to, them? If the, plaintiff 
neglected to .submit this important , fact, of 
interest to the jury, he must, pay for his, inads 
yertence... The present case is one. of pecy, 
liarhardship,.on the appellant. , A dishonest _ 
partner, in New-York, contracting a secret | 
debt, of more. than $45,000; a long time cor Ne 
cealed, most industriously, from his injure q 
partner, the villainy, practised on him; at 
last, on this trial, exhibits himself united with | 
a treacherous agent to support the demand of 
the plaintiff; and without a blush, both agent 
and partner have surrendered. to the Plaintiff, 
the confidential communications of the den 
fendant ; communications which more stri 7 
ingly shew his integrity, while they seal e 
infamy of their characters. _ Not the slightest yt 
imputation of fraud is intended. to,be “a q 
against, the, plaintiff; yet, in a cause like the” 
present, peculiarly hard on the defendant — 
the court will not, feel any disposition to aid, — 
the plaintiff an iofa beyond the strict bounds, — 
of law. The law; which condemns the de 
fendant to the: payment of any part of this 
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debt; is ‘hard: the: plaintiff then cannot ask Bats, Deiget 


froin the indulgence of the court, any’ further 
relief than what the strict’ technical rales of 
law will’ allow. ‘Had the’ defendant’ relied 
only on such rules, he would have merited, 
in this ease, the support of the court. ‘But he 
invokes the principles, decisions, and laws, 
which are the very basis where reposes ‘the 
security of ‘the citizen, both for his ‘property 


and for his lifey which are secure no’ lon¢er 


when the verdict of a jury is not ‘considered 
as inviolable. 


Livingston, for the plaintiff. 'This applica- 
tion ‘is confined 'to a single suggestion, that 
the court erred in giving interest on’ the bake 
lance ascertained to’ be’ due on the note, ‘be- 
cause the jury have not'found either that ‘in- 
terest was due, nor have they fixed the rate of 
interest.’ The principle assumed, that the 
judgment of this court must be rendered eéx- 
actly as the'jury pronounced their verdict, is 
not believed to be ‘strictly correct in spe- 
cial verdicts ; under our act, it is obviously un- 
founded, for there the jury find nothing but 
naked facts, from which the court draw the 
proper inference. If then, it were true, that. 
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aici istrict as the jury ptoripunee: their verdict, so.the 
yh court, must render their judgment,” as ithe 
hae defendant’s counsel assert, we should have;no 
Pane result whatever;, the judgment, would) be ex: 
actly. what,the jary found ; if they found that 
the defendant executed the note, the judgment 
could only, according to, the. defendant’s rule, 

affirm that fact, without drawing the inference 

that.he was:bound.to pay. The:court:there- 

fore must, in their judgment, go further thamthe — 

verdict ; they must do.more than merely affirm 
the facts, they must, in considering them, draw 
every legal consequence, and infer every fact 
necessarily implied by) those that, are. found. 
The doctrines. contained. in, the, authority 
quoted by the defendant’s counsel, that as the 

verdict is. found, so, ,the.court must. judge of at é : 

does, not go.the, length of defendant's Ty 

which would, restrict the, judgment of the ~ 

court, to a simple, repetition of the verdict. In 

the case he has quoted, 2 Yeates’, 544, we find 

it laid down from the high authority of Croke, 

that, if the jury, in a special verdict in eject- 

ment, submit a particular point to the court, 

they will intend every thing, that ts necessary to 

their giving their judgment, In 1 Dallas, 134, 

Chief J. Shippen cites the case of Galbraith & 
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Scott, where .a.verdict was given for the plains Pan Dae 


tiff; for one half of the premises, saying nothing 
of; the .other,.and .the .court ‘amended, it by 
adding, -“‘and for the rest, we.find for the de- 
fendant,”. though there was nothing to amend 
by, merely (says the netics: because it wag 
tmplied in the verdict. | 
The, case quoted from 1 Cainen; 64,. isa 
strong, exemplification of; the danger. of: trust- 
ing to general dicta, which fall fromijudges in 
delivering their opinions, and repeating them 
as. maxims, when our attention to the circum- 
stances of the, case, would shew that it.form- 
ed an exception to the general rule laid, down. 
The court there, it is true,say, that they, “can 
intend nothing, but what is found, by, the:ver- 
dict.” But..in that: very decision itiwilk be 


found thatthey intended a great deal.that.was — 


not found; not any thing, certainly contrary to 
the finding, but. much that was only matter of 
inference... The verdict. finds, that the vessel 
in, question, sailed on a voyage from. Hispa- 
niola to St. Thomas. . The court deelare,with- 
out any finding, that St. Thomas’ is,.a .Dutch 
island; the jury found a passport.in hive verba, 
the court determine, that it-is;customary for 
vessels to protect, themselves, by such papers; 
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oo. the verdict says nothing of a state’of war; the. ‘ 


—~ judgment is wholly founded on that’ faetau ~ 
oie me And the inviolability of a verdict is so far — 
' from being established, in the manner stated 
in the defendant's petition, that there are nds | 
merous instances, in which it has beenamen! : 
ded. some times from the judge’s notes; some } 
times from mere intendment,’2 Johns: 442, — 
283. 2 Johns. cases 17.1 Caines, 381, and even — 
on the affidavit of the attorney. 1 Caines, 394. 

Here, however, we want no amendment, no 
change of the verdict, nothing but the exer- 
cise of that sound discretion, in drawing legal 
inferences from the facts found, and estab- 
lishing as fact, that which is “necessarily presence 5 
by the verdict. , ; 

On ‘the point under discussion, the jury q 
have found, in answer to the second fact, stat- 
ed by the plaintiff, that the note was signed 4 
by the defendant’s partner, for money advan- 
ced to the firm, by the plaintiff On the third 
fact, they'find that the interest was’ paid on 
the note up to 21st of January, 1818. 

The note, here referred to, is the one on 
which the action is -brought, which is an- 
nexed to, and forms a part of the petition; 
now, in this finding, we have full proof of the 
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two points in which the verdict issupposed 
to..be defective; expressly, that interest, was 
payable, and. by necessary implication, ati what 
rate; an express stipulation is.endorsed on the 
note, signed by the drawer, that it shall bear 
interest from the time it fell due, and by cal 
culating the sum due for interest on the capi- 
tal of the note, at 7 per cent,..on the '23d.of 
February, 1815, it will.be found to corres- 
pond with the sum of $453 75 cents,,on that 
day, received, and declared by. the. indorge- 
ment to be in full, for interest to that time. 
Will it be said that the jury have found 
the note, but not the stipulation to pay inter 
est? This, cannot, even with plausibility, be 
contended, for by finding the note, they: find all 
the stipulations it contains. on the part:of. the 
drawer, and the endorsement, agreeing to pay 
interest, is as much a part of the note; as is 
the promise to pay the principal contained} in 
the body of it. They. have further.affirmed. 
this ; in answer to the first questionsubmitted 
by, the, defendant, he.asks. « by whom was.the 
note of hand: annezed. to. the petition, written 
and subscribed?” They answer, + Marquand 
& Paulding—by J. Marquand;” here the note 
is identified to be the one annexed to the pe- 
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tition;'and they declare that the writing anid 
subscription is that of the defendant's ‘firm! — 
Did’the jury'mean'to. make’a’ distinction bel. 
tween’ the’ writingand’*subscription ‘of the — 
note, “and of the promise to pay interest? Is — 
it not; on the contrary, a direct finding of both? ; 
Butiif not'a diredt finding,’ is it not @ much 
more direct inference, than any’ which, in the 1 
cases’ cited, ‘courts have thought’ themselves i 
at liberty: to make ?' Fe 
‘Equally ‘strong isthe conviction, relative 4 
to the* rate’ ‘of ‘interest’ arising from the’ other 
endorsement, and ‘from’ the’ answers of ‘the 
jury torthe second and fifth queries’ of the de- — 
fendant. They ‘say that’ the monies advan’ ; 
ced and’ paid’ by the » plaintiff, amounted. to’ 4 
$45,542" 50 cents, according to the account, and 
that the:dividends, stated in the soapety are pre 
sumed to 'be' correct. ad 
The:account, here referred to, is to be'found’ | 
in the! record’; ‘it begins with’ the ‘note ‘of | 
$30,000, and the one now sued ‘on $15000, 
making’ together, the sum found by the jury j 
to be‘a‘demand actording to account. 
It is further identified, to be the account re! | 
ferred td, by the coincidence of its containing’ 
the account of the dividends, which they find | 
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to be-correct, and as it is the only account  pro- grees 


duced, it must necessarily ‘be presumed .to siti 
be the one intended. Let us here guard 'the a 
court against a groundless intimation, made 
on the hearing, that this account only appear- 
ed in the answers of the plaintiff, which:were: 
not received as evidence, and’ which, there-' 
fore, the jury would have had no right to re- 
fer to; on the contrary, it is a document mark- 
ed C., which, by the record, the court will find; 
was introduced by the plairitiff: " 
Now, in this account, we find, notonly 
that interest is charged on the capital, ‘and: 
credited on the different payments, but: the 
court will, by taking the trouble to make a 
fair calculation, find that this interest was 
always calculated at: seven per cent, and ‘it: 
ends in the same result with that, which; in two 
or three parts of the verdict, is found by’ the: 
jury; viz. that on the 21st of January, 1818, 
there remained due on the note, this sum of: 
$11,575 25 cents: But it also’ expressly 
asserts, in the concluding remarks, that this 
balance is to bear interest from the 21st of 
January, 1818; and, as this account is signed 
by the: agent of the defendant, so far then, 
from any violence being done to the: verdict, 
Vor mm. 56 
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by the allowance of interest, it appeare:te 
me, that a sentence which deprived us of it) — 
would have been at direct variance with the! — 
finding of the jury, both express and implieds 1 

The defendant’s counsel employs a fallacy: — 
in argument, which, though it cannot:escapey | 
the attention of the court, it is yet my duty to: a 
detect. He says, courts never give interest! — 
where it is not found by the jury. Here he’ | 
is mistaken; in fact, courts always give ine 
terest from the judicial demand; because it’ 
is directed by law, whenever the jury have 
found that a debt existed. But the fallacy of © 
the argument lies, in applying to a judgment: 
rendered as this was, upon facts found, they 
authorities and principles of the common law,’ 
relative to general verdicts. There general®. — 
ly (though, as we have seen, with many exe) 
ceptions) the courts give judgment for the — 
very sum found by the jury; their duty exe — 


tends in those cases, no further than to carry’ 
that verdict into effect. But on a finding of 
facts, under our law, the case is different: — 
The jury only find the materials on which the 


court are to give such decision as. will render 
justice to the parties; they draw all necessary! 
inferences of fact; they apply the principles 
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of law, The fnote found by the j jury are the ee ee 
evidence, and, if | may se express myself, it 18 cop ~ = 
— . 1 
the court which gives the verdict: according * 
to that evidence, it is true; but drawing every a 
necessary inference from it, which reason and 
justice require. 
Negligence is imputed to the plaintiff, in 
not submitting this fact of interest tothe jury; 
but he sabmitted the note. The note carried 
interest, not indeed, on its face, but its back, 
and without a distinetion, that would bear 
the appearance of a play upon words, rather 
than a legal argument. The fact submitted 
and found is sufficient to justify the Pate 
of the court. 
The defendant has sewenlied out of the 
record, in order to state circumstances, which 
he supposes, will raise a case of peculiar 
hardship for equitable relief. The harsh 
terms of villainy and fraud, are used without 
mercy, and, I think, without reason or evi+ 
dence. It is true, they are not applied to 
the plaintiff personally, but are very liberally 
bestowed on the transaction which forms the 
basis of his demand. It is not the daty of 
the plaintiff’s' counsel, and certainly is. not 
their intention to recriminate. A few obser- 
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— or vations, ‘however, may be necessary to'shew,; | 


wer ‘that we do not acknowledge any such’ case of “ 


a. sequity>as is here set up. 


First,:as to the secrecy of the vemteltag, 
we have evidence under the defendant’s ath | 
that he was informed of it. In his letter of the _ 
10th of December, 1817, to be found on the | 
record, ‘he admits, that this transaction was © 
not placed on some schedule that Marquand ~ 
had ‘furnished him; yet he says, “I have — 
understood from him (Marquand) that Wm. — 
W. Woolsey held stock of Marquand & Paul: § 
ing, as collateral security for some of Mar — 
quand’s transactions. Now, when did he un — 
derstand this? Certainly, not any short time — 
previous'to the writing» of the letter; for, in : 
another part of it, he says, “ he’ (Marquan@) : 
does not write to me, except in one instance/'a : 
few days since, merely recommending me to 
pay Milnerbull’s note.” The strong probabil 9 
ty, therefore, is that he heard of this transac: 7 
tion at the time it took place,though he was not 
as fully informed on the subject as he could 
have wished. What reason Paulding has to 
complain ‘of the villainy, as he calls it, of © 
his agent, we are ignorant of; but if it is to 
form any feature in his case, to our prejudice, 
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‘we should’ ask some further evidence of it, “a , | 
ene » 4 “ 
exhibited to:the jury. © The charge of treach- bem ey 


than we’have been ‘able to discover from that 


ery is one which is rather oddly made; “ the 
partner and agent have most basely given up 


letters of the defendant, which shew his’inte- — 


grity, but'seal the infamy of their own ‘cha- 
racters.”' Now, if this be treachery, it is trea- 
ehery' ‘to themselves and each other, ‘but 
surely none to the man whose integrity they 
establish; ‘and instead of making it a ground 
of complaint, the defendant should admire 
the rare self-devotion ‘of /his partner’ and 
friend, who, at the expence of their own’ cha- 
racters, disinterestedly support the integrity 
of his. But to ‘speak seriously, can Pauld- 
ing wonder, when he endeavours to: throw so 
large a partnership debt on the shoulders of 


-Marquand; that he should furnish the proof 


under Paulding’s hand, that it was a joint 
one. When Paulding, after due deliberation, 
inthe third answer, on record, does not sera- 
ple, explicitly; to deny that any partnership 
ever existed between them, after having ge- 
nerally denied it in his former answers; can 


’ he wonder, I say, that Marquand, as well 


from motives of honesty to the plaintiff, as te 


a 
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the falsity of these allegations... And it sis. 
very much doubted, whether. the court will 
perceive any marvellous title to favour, inthe: 
conduct of a partner, who, thrice upon recon : 
denies the existence of a partnership, whi ' : 
is fully confessed in his letters; who makes” 
that partnership a question to be tried byl 
jury, .and then complains of treachery, and | 
raves about villainy and fraud, because hia, 
letters were produced which proved the fal. | , 
sity of his plea. ne 
Again, what can be the onus of exonerate © 
ing the defendant from the: whole. or any’ 
part of a debt, which the defendant directs | 
his own agent to settle; which. the agent | 













liquidates, and which he, himself, aftem § 


wards, explicitly acknowledges to be just) 
and never thought of denying, until, perhaps} ” 
it was suggested, that it might be difficult for 
the plaintiff to obtain proof of the partner’ | 

ship, and that, at any rate, by the aid of such — 
obstacles and exceptions, as have been nat: 

ed in this cause, the payment might, at least. | 
be delayed. 


Hennen, for the defendant. The plaintiff's 
counsel admits, what is incontrovertible, that - 
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the jury have not found ‘any interest due to Perris 
the plaintiff; an unliquidated demand of «1~w 


$12,317, 93 cents, has been reduced by the 
verdict, to the sum of $11,575, 25 cents. And, 
on this latter sum, the balance found by the 
jury, to be really due, the plaintiff contends 
he .is entitled to interest, at the rate of 7 per 
cent, per annum, from the 21st January 1618, 
until final payment: not because any part of 
the verdict authorises such judgment, but be- 
cause, on the back of the note sued on, there exists a 
memorandum, purporting to be signed by Marqu- 
and & Paulding, to pay interest on the note, from 
the day tt became due, until final payment. Now; 
to this, there is a very plain answer ; the jury 
have found by their verdict, to which the par- 
ties must be rigidly confined, that Marquand 
& Paulding signed the note; and they have 
‘fond no more. The defendant C. Paulding, 
among other things that he has denied, to the 
grievous displeasure of the plaintiff, denies 
that this. engagement to pay interest, written 
on the back ofthe note, was written, or signed 
by himself only, Marquand & Paulding, or by 
the consent, or approbation of either of them. 
The signature, “Marquand & Paulding,” at the 
bottom of said engagement, may have been 






























, end 
WooisEy 
vs. 
PAULDING. 


East’n District. 
April, 1821. 
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put onthe back of the note by the plaintiff, ~ 
himself, under whose control it has always res) 
mained ; or itmay have been so-put ‘by somey — 
other person. It is however certain,’ thatno, Ff 
attempt has. been.made by the plaintiffiwhop 
now finds so much use for the benefit of this mes) _ 
morandum, to shew that it was madeiby Mam! — 
quand & Paulding; no opportunity has been; | 
offered.to Marquand'& Paulding,. of shewing: 
by whom this officious:act was done, forit has) 
never been charged upon them; and the jury 
which laboriously solved above twenty ques+ 
tions in the case, submitted by the respective; 
parties, has. kept a profound silence on this 
head. The court, therefore, must adhere’ tol 
an ancient law maxim (heretofore sanctioned’ 7 
7 Martin’s Rep. 30.) De non apparentibus,! ; 
non existentibus eadem est lex ; and then the whole — 
superstructure of ‘the plaintiff’s argument 
left without a basis. But, furthermore, this’ — 
is a most important contract, now attemptedy 
to be enforced against .one of the defendants,’ 
who assuredly never knew any thing of the’ 
transaction, out of which it originated, until’ 
called upon to pay a sum of. $50,000, and up-' 
wards; a contract too, which to him in the 
present stage of the case, if enforced, will 
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make.a-difference of about, $4,000 ; sand that: "as: Pisaee 
too, without.any evidence against him,-butb be 

such as is drawn by ingenious deduction from 
gratuitous conjectures... Surely, the; supreme 
court. of the.state of Louisiana, will, not; om 
such grounds, deprive a citizen of $4,000, to 
enrich the overloaded. coffers;of a sttanger. 
This: court has repeatedly said, that; it«wilk 
deliberate long, and. weigh. well before:it ;will 
pronounee against the fortunes of its fellow 
citizens,. With an equal determination to do 
right, will. this: honourable, court,, k am confi- 
dent, and with greater pleasure, recall a: sen- 
tence which condemns.a suitor to pay $4,000; 
without the- requisite legal evidence.., )) i!» 
' The rule, which requires, the) plaintiff: to 
make out his, case, by legal .evidencey iis nota’ 
new, nora hard rule; for hé: comes;or ought 
tovcome, prepared to establishy,, satisfactorily, 
his allegations; and if not. prepared, he ean 
always. withdraw his claim, until he: obtains 
the requisite proof. Notso the defendant; he 
is at the mercy of the plaintiff. Ifhe cdmmits 
an error, he is without. remedy. And hence, 
the propriety. of holding inviolate the! rale, 
which condemns the defendant, .to no. more 


than what the plaintiff unequivocally proves. 
Vor. mx. A7 


Pasanats: 
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en updh him, and. acquits' ‘him, -wlvenibn beso: 

aw or want of — leaves’ the scalésoP justies! 

— even, ©0') of sai vd wBth at es i 

—_— setniaistd th ‘emanate legitimate: 
conclusion, which canbe drawn from’a'spediah | 
verdict, is to beonsed by the court when about 
to'render judgnierit, under the ‘10th’ vee. of the 
dbtvof'1817, (page 32:)' Yet, the facts *foutd © 
itiust ‘be conelusive between the parties; atid 
the! court can no more add to them, than cond 
tradict them; especially on such‘an allegation) — 
oiithe part of ‘the plaintiff} as that interestté | 
the amdunt of $4,000) is due by the defendaiit) _ 
who, ion his ‘part) ‘expressly denies it: “If the 
verdict of thejury decides nothing’on the’ in’ — 
teré’t) ‘can thé! court ?»If the’ jury has” hot — 
found: the stipulation to pay interest, can thé 
court determine that it' was ‘written, ‘or sigried! 
by Marquand & Paulding, or either of theif? 
The authorities quoted, decidedly determine 
the negative; and the statuteadds, ‘the cotitt 
shall render’ judgment; on the:verdict, as fe) 
corded; which i8'to: be conclusive between — 
the parties. It may then be fairly concluded; : 
that the ‘court has nothing in the verdict on ; 
which to:condemn the defendant, to pay inter* 
est, on’ a demand _— only by the ver- 
dict. 





olf the above conclusion is eorrectpthere is aT 


nowneeessity to enquire-into the ‘rate: of inter- 
est to be allowed) »d would:cemark however, 
on the attempt made by the plaintiff’s coun- 
sel, to-establish the rate: of; ihterests by: refer- 
ence to an account filed among the »procéed- 
ings, that if: this! account isto: be: taker zntoto, 
asa. part of the verdict, thatall the objections 
urged to the court, on the argumentivofithe 
cause; by; the, defendant, :are;completely sup- 
ported. .So.much was) the»plaintiff’s counsel 
aware of ;this, that at that,time\the, referenee 
to the account: was considered | as surphusage 
ini the. verdict, and as,such, rejected’ by the 
court... Thatjaccount will prove, that interest 
upon: interest,;hhas; been: exacted,; . that’ithe 
stock pledged. for._payment ‘of the; mote | now 
sued. on, is more than sufficient to pay its! tind 
that consequently, the. defendant: owes: ithe 
plaintaff nothing; and finally, it will establish a 
continual contradiction to.almost every finding 
in the specialwverdicteiiiinc') A fborwpylé 

Should the court, however, as the plaintiff's 
counsel, correctly states, consider the special 
verdict, as evidence. it/ the causé, from which 
no departure} is to, be made; a decision: must 
be drawn from it, entirely,,canformable to the 


rw 


eipensiell 
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Be iar Srearhent: which ¥ have the honor to wsyoite | 
— the defendant: ‘On the: parE tay d- 
= wee to be — 

“1909 45 oo rub Jenoiie obs oF 
aenipiise Ie ‘The importance- of: this: cat, | 
and the;earnestness with which it ‘is pressed, 
onus, have! induced us to adduce ‘the reason 
on which we deem it seapeinine. to grantid 
pre po es ott Mey 
lt 16 heciihietye true, that the verdict ofa 
jury, in ‘the «present ‘case, being on special 
issues;'is conclusive on us, and “that we cam 
not add any thing thereto; but this must be 
understood ‘as to matters of fact; we must de 
clare the law arising ‘out of the facts found: 

» The'verdict before us is not a special oe 
but the finding of special issues. . 

» The suit is grounded on a rote, a onal 
which is annexed ’'to*the petition. On ‘the 
back ‘of the note’ are'several endorsements; 
the first ‘of which’ purports: to be signed ‘by — 
Marquand & Paulding, ‘and ‘the other by — 
the defendant. Marquand & Paulding pro- | 
mise:to pay interest onthe note from the time | 
it: became due, and ' Woolsey acknowledges | 
partial payment of the principal and the in — 
terest. ‘The defendant pleaded the general — 
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issue, 'and- the jury found, thattheynote was ay ar — 
written’ and»subscribed: by Marquand,*for ~v~ 
Marquand and Paulding: =) pei — 
»-We have been of opinion, that-on this: find- 
ing, it was our duty: to allow iterest on the 

note, at seven per cent, and this part of- our 
iniguatt~n we have been pesmi to re-ex- 


amine. 
We << heard the counsel of the sresinee 
The jury having found, that: the note was 
written by Marquand, we must. conclude, that 
they found that he wrote every thing on: the 
ngte, which: purports to be written by him. 
For every thing which a man writes in the 


margin, or.on the back of his note, makes part 
of it, and extends or restrains his promise.» It 
is true, proof of the writing the note is not 
proof of.the writing the endorsement, so as 
to satisfy a jury; because the party who pro- 
duces it. must account for every thing which 
appears to have been added thereto; but 
when;a note’is denied, and the jury find it 
written. by the party, the’ conclusion is, that 
he wrote the whole. of it. For if ‘any thing 
material be added to it; it’ is no longer the 
party’s note, and the j jury ought to'say, he did 


not- write ‘iti. 
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wee” “In-theypresent case, this: receives indditionsay, | 
~~~ strength, from the cireumstance’of the’ jury 
—_ having calculated interest onthe notes: ih” 
Pasuns. order to ascertain:ithe sum remaining due, 
after the deduction’ of: partial: payments en | 
dorsed thereon. They find an account corres, — 
in which interest-is charged. | This furnishes — 
also, the means of ascertaining the ratewof — 
interest, which appears to be seven per éent, 
Although the record’ contains: no ‘direct evi- — 
dence, that this is the legal rate of interest — 
in New-York, where the note was made ;: the 
fiuding ‘of the jury informs;us;; that: ‘it is the 


rate which they allowed. » iyo We 


Upou the whole, we have.no solid ground 
to disturb our prccsteage it sh 


) ' 
LECESNE. vs. COTTW. 


Geveis ttaaths “ Apreat from the court of the first district.” 
are not too long my 
a period, for the 


counselofanab- Porter, J. The ploimtis? and eppelitd 


sent debtor, re- 


sidingin France, commenced. this, suit ; by, attachment, onan 


to obtain infor- 


mation, as to obligation made at Paris, .in,the year. 2804, by 
beexamined. J, B. Cottin, deceased; theidefendant), who.is 
his father, and. a resident.of France, became; 


by the death of the said J. B. Cottin, heir to, 
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two-thirdsof his property: »'And.judgment; Bast Diss 
was demanded, that he be condemned:to pay «~~ 
thé’same proportion of the noteyon which this —— 


es 


suit is brought. ’ ; uxt psa re ey) 
The attachment was levied ‘on credits and 


effects in the! hands of garnishees. ne 

~The case‘was tried on its merits, and’ there 
was judgment for the plaintiff; from which this: 
appeal has been taken. : 

The proceedings in this cause, so far as 
they are necessary, to be stated for a’ correct 
understanding: of the opinion, which'the’ court 
has formed, 'were as follows »— 

The petition 'was filed on'the 30th of vary 
1820, andthe attachment served on the' 1st of 
April, and returned the 6th of the same month:: 
the day after, the counsel for defendant made 
a’ motion, that time be given him, to the ‘11th 
instant, to file an answer. 

On the 13th of May, the same gentleman 
was appointed by the court, to defend’ the 
rights of the absent debtor; on the 26th, on 
motion, a delay of six months, was given to file 
an ‘answer 3: on the Ist of July: following; that 
order was rescinded; on the 21st of that 
month, on the application of the’ plaintiff's 
counsel, another attorney of the court was 

































East’n District. 
April, 1821. 
aad 
LEcESNE 


Corri. 
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joined: ‘im, the defence. .The cause: stood) — 


over, until the 6th of December, when an | 
answer was put in.On the same day;, the: 
counsel for defendant made affidavit, that the ‘ 


testimony of witnesses residing in. France, 


was material to the defence, and on this aff 
davit, applied for a commission, which wastes _ 
fused, by the court. To this refusal.the dew | 


fendant excepted. — gs 
On the 29th of Janaary, the cause was tried 


ahd there was judgment for the plaintiff... ; 


.. The. period’which elapsed from the 13th of, 


May, (the date of the appointment.of an at! 


torney):to the 6th of December, when the 
answer was putin, and the commission apé 
plied. for, was.not, in my opinion, less time 


than was necessary to enable, an:agent herey — 
to write'to his client in Paris, get information; &§ 


as to the nature of his defence, file his answer, 
and. prepare to take the testimony. 
It was necessary, that the attorney should 


correspond with his client, and obtain from + 


lim a proper knowledge.of the facts, before 
he replied to the petition; until he obtained. 
this knowledge, he could not know who were 
the witnesses, he could, not judge of their ma- 
tériality, ‘nor,lay the grounds of applying fom 


+ eager 
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a commission, ° , i wiles the Paarl aa 
davit,'» hs 

vilin-this case, supposing the siaunesicgttn have 
written the very day/he was appoitited, to ‘have 
found .a ¢onveyanee the ‘ext; ‘and! that ‘his 
client: had’ been’ equally fortunate “atid ‘dil 
gent) it would probably: have” taken fant 
months: to’ have received’ an ‘answer But, 
when we consider'the’ attention ‘whieh cour 
sel are able to bestow’ on’ cases '6f ‘this' kind, 
consistent ‘with their other duties ;'the ince? 
tainty of this conveyance,and the necessity pro- 
bably, in which, ‘the defendant ‘found himself, 
of obtaining information from others,’ respect: 
ing a transaction of so old a ‘date;° 1-40 not 


think the time taken here,‘was’ unreasonable, * 


or that the courtishould have refused the, ¢om- 
mission prayed for. a Vv 

I understand it to be law, as it is certainly 
the safest practice, that ‘whenever the pro- 
priety of granting a continuance to a defen- 
dant, is doubtful, that the court should accord 
it. Ifany error is committed on that side, the 
consequence is but delay to the plaintift; if, 
on the other, a mistake might produce great 
injury, perhaps ruin to a party defending 
himself against an unjast demand. 

Vou. rx. 58 , 


461 
“pis, 1a 


— 


vs. 
Corrin. 












vs. 










Ban Di \ This rule, which L\think salutary, is. pert | 
sev cularly applicable to cases of tached 


Corrs. 
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when the party sued .is a non-resident, ofthe — 
state.,, It often, happens, ‘that the re 
pointed to defend him, can do nothing ‘more — 
than make a nominal defence: at! best, iti 4 
trying him, who, is absent, and under uci 
cumstances, justice should be. slow. and), Cie 
cumspect, before she condemns. a 
1 am therefore of opinion, thatthe judg, — 
ment of, the district court be annulled. avo 
ded and. reversed, and that this cause be res — 
manded jfor a new trial, with instruction:té — 
the judge a quo, togrant the commission pray — 
ed. for,; and that the plaintiff and opveligh I 


pay the costs. of this appeal, ial J 
















Martin, J.’ I concur in this opinion.” = 






Maruews, J. Ido also. 


It is therefore ordered, adjudged, and ae | 
creed, that the judgment of the district court, 
be annulled, avoided and reversed, and ee 
the cause be remanded for a new trial, wit 
direction to the judge to allow the commis- 
sion, and it is ordered, that the plaintiff and 
appellee. pay costs. | 


Seghers for the plaintiff, Morel and Denis fat 
the defendant. 
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biee ob erul ALLEN vs. LIOTEAU. 1 eet era rote 

™ APPEAL "heen the court of the first dintriet, Axia ' 
Liorzav. 


Porter, J. In, this. case, no answer be ing Be sal 
pu ut in, judgment by: default was taken, and a ment is taken 


‘by default, the 


jury being | called to assess the ee the verdiet | ctimmot 


judge charged them; “ that, they ought to find fendant, altho’ 


8 no ama 
for the defendant, inasmuch as. the "plaintiff roven aan 


did not prove any special damage, that a 
thoug h the defendant had not complied, with 


the rates yet, the, jury ought», to find, 
for him, as no damages | had. been pea ae 
have been sustained by the plaintiff.” EY The. 
case comes up on a bill of exceptions, to this 
opinion, the jury having | found for the fis 
dant. 

The plaintiff having alleged a conitinet af 
lease, nonsperformance' ‘by défehdarit;  &nd 
damages in consequence thereof; his not.an- 
swering these allegations, was, in my opinion, 
an ‘admission of them. 2\Martin, Dig:¥52, Cu- 
ria Philipica, Contestacion,no.2. And think the’ 
judge below erred, when, notwithstanding 
this admission, he-charged the jury that they’ 
ought to find for thé ‘defendant. ' If no. damages: 
had been proved, other than these’ admitted 
by the pleadings, a nominal: sum: should have 
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ee been given. But-to, instrugt the jury to fod 


cm none, is to instruet them to find contrasg to” 


igae 





















Mot 2 saut 


what appears on the record. 





“Ta am therefore. of opinion, that the dma , 
of the district court, be annulled, avoided and 
reversed, and that this case be remanded oF 
an ‘assessment of damages, with directior ons to 
the judge not to charge the jury, ‘that y 
ought’ to find for the defendant, hecause i ; 
cial’ damige was not proved ; and nots 4 
charge ther, that although’ the defendant ha 
not complied with the contract, there shoul 4 
be a verdict for him, as no damage had been 
proved to have been sustained, ‘and that the 


‘Pe a 


defendant and appellee pay the costs of t h 
set I. Raiaitiiad in shindh épigion. 
2 Mithews, J. I do also. te 











4 1s therefore ordered, adjudged; and de 
niin that the judgment, of the district court 
be annulled,avoided and reversed, and that 
the cause -be| remanded,' with directions :to 
the judge, not! to.charge! the) jury, that they ” 
ought to: find ‘for: the defendant, because no! 
special damage was proved, nor that, although.” 
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the defendant. has: not’ complied.’ with ‘his a 
contract, 'there:should-be a,verdict for him, ye 
no damages having /been proved: ‘The cost Py 
of the appeal to. be bore: ir the defendant — 
ee di er the’ 


Hoffman, for the plaintiff, Cigne Pie the, 
defendant. 





—f— 


“EN THE Case OF JOTIA PIERCE. 
“eeu from. the court of probates of the The sale of a 


‘minor's property 

parish and city of New-Orleans. ek — phar a 
.the family meet- 

Porter, J. The question to be decided ‘jing have decia- 


is most ad- 
this case, is, whether the court, of probates ¢ can rantagcous it 


hould be sold, 
order a tract of land, belonging to a minor, to. 
be sold in any’ other parish ‘but _ in which 
it is situated. ' ihe) wh acd BS 

’'The record shews, that both tutor wavs 
nor reside in this city, and - av the property’ 
is in the parish of Feliciana. © 

family, at which the anda 

tutor assisted, . was held according to law, 
arfd the result of their deliberations was, that 
the interest of the ‘minor, required that the 
property should be sold in New-Orleans, at 
nine and eighteen months credit. 
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eo By our law, the judge, where’ the minor re 
‘s note a _ sides, is alone invested with authority to ore 
ous Pusnce. . der a sale’ of this description, ‘but, it is cilcns | 
where that sale shall take place: asjithaslefh — 
the subject unlegislated on, the. best: course 
we can adopt, is to follow the advice of the — 
family meeting, given on oath, that if is for the 
interest of the minor it should be sold in 
New-Orleans. al 
I am therefore. of opinion, that, the order of” 4 
the court of probates be set aside and revel : 
ed, and that the register of wills do proceed. 
to make sale of the property according @ : 
law. ‘ 
hd 
16 as 
It is therefore ordered, adjudged, and ded — 
creed, that the judgment of the court of. pros 
bates, be annulled, avoided.and reversed, andy 
that the register of wills, of the parish of News: — 
Orleans, proceed to the sale of the land, ace) 
cording to the a of the. family # ! 


meeting.* ) este tea 


Martin, J. Tconcur in this opinion. 





ons aie - ——- 
re = a 2 J 7 SET TTT te 


* Marsews, J, did not sit in this case, vit 
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- FINLAY ts AL, vs. KIRKLAND. 
‘ 4 Appear from the court of the third district. Ae 
e ‘Porter; Jv The plaintiffs claim the a- —_ 
- mount of: sundry: goods, furnished: to the de- peas for 
: 7 fendant, according to.an account annexed to . Me gccoeae 
Be see secs sour 
e He pleaded the suid issue, and, that he it be not added 
wy was not liable; because the account had been ie er % 
ya created by William Kirkland, a person not:of oe = “a 
es see, and, fot whom he was not responsible. « "A win may 
wa There was -judgment for the: plaintiffs; and “ Cada 
 Rvsecem Bor es 
The testimony given on the trial, comes UP children, before 
: with the record, and there are four bills of ex- those oo 
a ceptions. is claimied, are 
Pe The first is to the admission of the clerk Of The afidavit 


4 the plaintiffs. It does not appear t to me thiat nowdead, made m 
i 4 the court erred i in admitting him to- testify, a ~ ae 
. There is no rule of evidence better ‘under- re > 
stood, than that which establishes, that ‘per- 
sons ‘standing i in his situation, are competent 
witnesses. Phil. Evid. 99. 
The second is, to the introduction ies an 
account, because it was not added wp, and 
because it gave in items, what was stated. in 


the petition, as a general balance. It ap- 
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one pears to me, that the objection, if of any value, 
wm was to the insufficiency of the evidence, and 
mes” *“not to its legality. 
The third is to.!the following: question, 
being, allowed to be put to a witness, “was 
not the defendant in the habit of paying ac. — 
counts contracted by his children, inthe stores : 
at St. Francisville, previous to the time, when : 
the goods charged were delivering.” ''This'obs 
jection. was on the ground, ‘that it had no” 
bearing on the matter in issue; but was evi ‘ 
dence, if evidence at all, of matters between 
other parties. It perhaps’ had not’ any: very 
material bearing, as to the point on which the 
parties were at issue; but the objection, I 
think, lay to its effect, when received, and not 
its introduction. 
The fourth, was to the admission of the affi- 
davit of .C. Tutle, who was proved to py 
been deceased at the time it was offered in 
evidence. As this affidavit was made ez parte, 
and the defendant had no opportunity toex- = 
amine the witness, it is my Opinion that the dis- 4 
trict judge erred in suffering it to go to the jury. 


I am therefore of opinion, that the judgment 1 
of the district court, be annulled, avoided 
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ridt to receive in evidence the ae . : 
Tatlé, and that the plaintiffs and appellees 
pay the costs of this appéal. 


Marti, J. I concur with this opinion,| | 


| It is therefore ordeted, adjudged, and de- 
créed, that the’ judgment be annulled, avoid- 
ed'and ‘reversed, and that ‘the ‘case be re- 
manded, with direction to the ‘judge, not to 
aiinit the affidavit of Tutle, in evidence, and 
it’ is ordered: that the plaititiff Lat the costs 
of this appeal.* 


Eustis for the plaintiff, Smith for the defen-,, 
ant. 


—_— 


ABAT vs. RION. cag 


Appear from the court of the sir: BHO The maker of 
city of New-Orleans. 


-.-@ note may 
"prove its execu- 
tion. 
Paro) evidence 


Porter, J. This action was brought by the ofthe wiitten 
' notice of the 


plaintiff and appellee, against the appellant, protest of a note 


° a to the end 
endorser of a promissory note. The. cause may be receiv. 


was submitted tom jury, and the facts found och wee mae 


at, 





* Martnews, J. did not sit in this case. 
Von. 1x. 59 
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* Bs 
a ite. by them, fully authorise the judgment, ok 
v~ will require the confirmation of it here; unless, 


some error has been committed by the opi-. 
nions of the court. during the trial, on those 


on him to pro- 

duce it points, to which | bills of exceptions have. 
blank en- 

dorsement gives been taken. ; 

* a right of action 


to the holder of The first i is, to the decision of the ida} 


~ @ note. 


Notice given admitting the maker of the note to prove its “4 


by the bank, of 
Patio execution. On this, objection there is no dif, 
heft ofthe prior ficulty,. as the witness was equally respon-, 
sible to both plaintiff and defendant; and, ~ 
as that responsibility could be neither iny, 
creased or diminished by the event of the, 
suit, I have not a doubt of his competency.., 
Phillips’ Evidence, 54, 55, 108. It has been 
made’a question, whether it was not neces- 
sary, in all cases, to call him who signed the’ 
- instrument to prove the hand-writing, on the 
ground, that his testimony was the best evi- 
dence the nature of the case was susceptible 
of, Phillips’ Evidence, 70. But) 1 do not. re-s 
member to have, ever before, seen it doubted; 
_ that ifhe was not the best possible witness to_ 
the faet, he was, at least, as good ; as any other." 


The fact found by the jury, being those on 


which the cotirt has formed its judgment, it: 


ve i 


“ 


ig 


a 


ea 
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is unnecessary to examine the correctness Of aril bao. 
the decision of the court, ordering the evl- “GY 
dence, given at the trial, tov be reduced to ae 
writing. ; 

The third bill of exceptions, goes to the 
admission of the notary public, to give parol 
evidence of the written notice of protest, 
when the defendant had not been notified to 
produce it on the trial. 

This objection is bottomed on the elemen- 
tary principle, which requires, that the best 
evidence the nature of the case admits of, 
shall be produced. And which refuses to a 
party permission to give secondary evidence 
of a written document, on the ground of its 
; being in possession of his adversary ; until he 
has shewn, that by giving notice to that ad- 
versary to produce it, he has used every ex- 
ertion in his power, that the best ev idence 
might be had. 

This is, no doubt, the rule. But the same 
4 good sense which established it, has also fur- 
| nished the exception: that in cases, where, 
from the nature of the proceedings, the party 
must know, that the contents of a written in- 
strument in his possession, will come in ques- 
tion, it is not necessary to give him notice te 
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produce it it. Phillips’ Evidence, (edit, 1820) 389; 
and case of Wood vs. Strickland, 2 Merieay 
464,4in note. 

Applying the exception to the case now 
under Consideration, we find, that the plain- 
tiff i in the petition, charged the defendant with 
having received notice of the protest of this 
note ; and from the nature of the proceedings, 
it was well known to him, that recovery coul 


not be had, unless that notice was proved on | 4 


the.trial. As he was perfectly aware, that it 
must come in question, he could not have 
been surprised at the attenpt to prove it; and 
holding the highest evidence of the fact in his 
possession, he should have had it there, to 
correct the parol testimony if it was untrue, 
This court has carried this doctrine still fur- 
ther in the case of Stockdale vs. Escaut, 5 Mar- 
tin, 567. But my opinion is confined to the 
cause now before us, where the defendant 
knew, that proving the contents of the paper, — 
in his possession, was the very gist of .the 
action. So circumstanced, I think the infe- 
rior evidence was correctly received, and that 
the defendant cannot complain of surprise. ” 
Iam the more confirmed in this opinion, 
for I find, on a close attention to the law, 
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that in opposition fo the, authorities citedyby "ana, Minis 


Se 
ABaR 


w 
Rigy: 


defendant’s counsel, the latter decisions in 
that country, from which the rule was taken, 
establish a different principles and permit 
secondary evidence of agwritten natiee of the 
protest of a bill of exchange, without calling 
on the party in whose hands it is, to produce 


it. ‘Chitty on Bills, (edit. 1819) 103. omnes 


vs. Pearce, 2 Campbell, 601. 

The objection taken to the endorsement, not 
being in full, cannot be sustained; it has been 
already decided by this court in the. case of 
Allard vs. Ganusheau, 4 Martih, 662, that a blank 
- endorsement vests the holder with a right of 
action against all the preceding parties; see 
also, Chitty on Bills, (edit. 1819) 121, 125. 

It only remains to consider, if the notice 
given by the Planter’s Bank, of the’ protest, 
enures to the benefit of the prior endorsers ; 
and I am of opinion, that it does. The ver- 
dict finds they were the*holders of the bill, 
and the weight of authority seems clearly in 
favour of the legality of notice coming from 
persons so circumstanced. | 

On the whole, [have no doubt, that the 
judgment of the parish court should be affirm- 
ed with costs. , 
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Maer, 1821. hceen, J. F concur in this opinion. 
hear Maruews, J. I do likewise. 


a 


Mex. Iti therefore: ordered, adjudged and det 


creed, that the judgment of thé parish court | 
 be'affirmed with costs. “(a 


Denis for the plaintiff, Hennen for the d ‘ 
fendant. ; | 
: a 


eee 
ge 


_ DURNFORD vs. SEGHERS’ SYNDICS. oe) 


An attorney, ° | Apreat from the Court of the first district!” 


who collects and 
retains money aK 
\ in his hands, is ante the plaintiff. The plaintiff and 
not the _deposi- oto ge ims 
my ofhis client pellee claims the amount of a check of $59 

nd in case 
: ee escnroors which was given him, by the insolvent, for the 


exists in favour balance of money collected by him, as his 4 


of the latter.’ 


privileged debt. The defendants and appel, 


lawyer. The payment of it is claimed as hy? 


lees contest the existence of the debt; aver ~ yi 


that the claim is fraudulent and callaaior andy 


at all events, that it should not be paid as; 


privileged debt. na 
That the claim is a real and not a fictitious 
ene, just and free from collusion, cannot be 4 
doubted, after the slightest consideration of ~ 
the evidence. The money was certainly re- - 


ceived by Seghers, the records of the court, 
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au. 


and his declarations. under oath, as.a witness, 2=st'a Disiet. 


prove that most conclusively. Therefore, the 
suit was. properly brought ; and) the syndics 
must admit the demand; on the tableau, asa 
debt due by the estate of. D. Seghers, and 


pay the costs of the present suit,; as a privi-; 


leged debt. The confession:of Seghers alone, 
unattended. by other proof; would establish 
the deposit. Acosta, 320, no. 9.. But. the plain- 


tiff contends, that this money-is .to be con- 


sidered as an irregular deposit, in.the hands: 
of the insolvent, and that-it should be paid as; 
such, by privilege, before any of the -chiro+; 
graphary creditors. The counsel for. the 
defendants, admits, that the «trregular \ de- 
posit, according to the laws of Spain, unre- 
pealed by the: Civil Code, enjoys the privilege 
claimed : but denies that this money was an’ 
irregular deposit. The:sole point, then for 
the consideration of the court is, was this an: 
irregular deposit. What then is an irregular: 
deposit ? It differs most materially from. the: 
regular deposit. In the first place, it consists : 
only of such things, .as could be counted, 
weighed, &c: Bolero, 530,.9. Part..5, 3, 9. In 
the-second place, the same thing deposited, is; 
not to be returned ; but another of the same. 


‘ 


April, 182% 


Pw 
Durwrorp 
vs 
Skecugrs’ 
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Bai’ District! value, weight, arid asa natural eid gay 


April, 1821. 


vw the thing deposited Witty be used, by the aa 
een” positoty. While ini thie regula: déposit, in 


en 
S¥NDICB. 


identical thing must be restored and caniiit 
be used, or consumed. 7 Febrero, (102, no. 20 | 
and the authorities there cited; Merliniid, 45 
no. 51} 52, Boléro, 530; 9; part 5, 3, 9. 
It is then; clearly, noi objection to’ this we 
tion, ‘that the identical thing is not claimed; 
nor that the thing claimed has ‘beén used! 
Indeed, in the irregular deposit, the thing ri 
comes the property of the depository, e 
the risk of its loss is on him, Rodriguez, dé 
Concursu Cred. 108, n: 204. Part. 5, 3,2, and 
the Gloss of G. Lopez, n. 4, and Lopez’s Gloss. 
part, 5, 3,9.° ~ Bolero, 530, 9. ¥ 
By the law of the Partida just quoted, parts 
3, 5, 2 & 9, the irregular deposit is constituted 
wherever money is received, to be kept wit 
out a reward for the keeping or uarding ; 
it. The insolvent in this case, it is true, wih ‘ 
to be paid as a lawyer, for collecting the 
money; but he was to receive nothirig for 
taking care of the money when in his hands | 
The law makes the’ essence of’ the’ contract’ 9 
turn on this; was the keeping gratuitous? “NO ‘ 
one can say that it was not. Bids 
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eiSe,-both, by the, Roman and, the. Spanieh “i, en ee 
laws)for the, same,reason, money placed. inithe ae : 
Dpasronp &4 
hands,,of.a banker, whep,used by, bimy,but ms. 
kept gratuitously, shalljbe repaidjto,.the,crer  sxapies 
ditor, j in, case of the failure, of;the, banker,,with 
| the privilege of the, inregular, deposit.  Rodriy 
SA guez, 110,.n.-216,, 220, andthe, authorities 
ap quoted; by | him, ,.Merhnus, 388, , 9. 3. Boleros 
] 5305.9, n.354,°7gand Bz 5 p< sy ccy0k Jo abort 
a: » (Phe 9th law of.the 3\tit.part 5,,.speaks in the 
os most general terms, that) ini,all ,cases, where 
< money has, been ‘received, by; one, person, to 
af be kept for.another, such money is to,|be re- 
4h _stored.as,aspecial deposity, ..)) 101 boris 
¢ , (This, money, was-received: by, the, i iteen 
tach kept) for the; plaintiff; and restored to 
him. whenever, he,.shoald. all, for it.,,,It; was 
at the, option of, Duraford, to Jet, the.money 
remain. in, the ,handy’of Seghers,,.and.the, de 
posit, was not at an end,,until Durnford should 
say 80; which Js, another, characteristic of the 
irregular deposit, | Rodmguez, 108,,.n,.201,,and 
which seas the aw port ve 
a,loan, .; sseaadin. coat 
The case of, hota helding, money; in ie 
posit,has. beenmentioned, asjan,example put 
both, in,the,Spanish and, Roman,law,; but the 
Von ix. 60 
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Baie Distct. priniéiple extends to dll petsonk; particulll 

w~® 10 thot, whid from the naturé of their o 
of ettiployitient, receive iidtiéy for othé 

ier Rodriitiez, 110, ‘. 216, 285, 112. » oma 
Varia Resol. cap. 7, 2 9 Carlevallii op. 218) 
n 7. Now, in nd Gitiployitient oF office, a 4 
iteti receive thoney for others more Conky 
monly than in that of a lawyet. Ini the ively 
words of Rodriguez, 112, n. 225, “ sub ratte 
Oficii, 2 Goines, Veride Res. cap. 7, n. 2... "Phe 
insolvent réveived this money; and thereby 
bound himself, by vittwe of the Contract of ai” 
irregular deposity' to ‘restore the toby he 
received from the debtors of hisiclient. Bit 
it will here ‘be ‘bbjectedy Seghers was to be 
paid for his trouble in collecting’ this money} 
most true’ But after he received it, Was he 4 
to have ‘any thing? Was not’ his' keeping of 
it'to be gratuitous? ‘The ingolverit might — 
have refused to have received ‘it; He might 
have insisted upon the ‘debtor's paying tie 
inoney over to Dwrnford: himself. Seghier# 
services were not at all; of necessity, commieeh 
ed with his receiving the money. When the 
debtor was ready to pay, the insolvent imght, — 5 

[may say, should, have'sent ‘for’ his letit'té J 

receive the money; in ‘which Case; lie ‘vould 
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fo charge jvst the same epmpen- "phen 
be entitled. ee 


getion. And he coujd net qugment it, be- 
cayee he voluntarily engaged to receive and 

bed the money a8.a deporit for Dynpford. 

~ Qur statute, moreoyer (1 Martin's Dig, 530, 
99. 6) speak ip the same words, a8 the fh Inve 
3 tit page 5, whena counsellor, or attorney 
“ shall have received money for his client,” 
’ “ers contados, recibiendo alguno en quasda de 
And jn both,‘is an irregular deposit 


| salt implied. Jn short, if money in the hands 


of ; an attorney or counsellor, received for his 
client is not a deposit, and one of the most sa- 
cred kind, J know of none. 

But. it will be here answered, that SSegheas 
gave Dunford a check for the amount of the 
money to be paid over. Let us then examine, 


if this can make any difference. When 


Seghers gave his check, the money was in 
the Louisiana bank, to the full amount of it, 
deposited to his credit, and for months re- 


: hnained, ready on the receipt of the check, 


to be deposited to the credit of Durnford.— 
This clearly appears from the books of the 
Bank, given jn evidence. . The money then, 
received by the insolvent, was actually depo- 
sited in bank by him, and he gave Durnford 
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erm a check, in other words, an ‘order’ on the'ba 


ame . ‘retarn what he had deposited, 6 we | 

ae? & owner of the deposit. The ‘plaiitiff néplecti 

SSAAEES to claim ‘the deposit, cannot at“all affect '} 
rights. * “Had the bank become bankrupt, Ati is 
trie, the loss would have been his, ‘bat thi 
could riot change the’ nature of the’ contra 
which Seghers had made ; an obligation “idle 
store the money, whenever called upon dat it. Cilia 
Phil lib. 2; dom: ter. cap. 11, no. 49. °° Me) | 

*Ségliers, however, after frequently eiqne | 

ing at'the bank, ‘if’ this check had ‘been’ pre 
sented and ‘finding that’ it ‘was not, thought 
proper to make use of ‘thé money he had’ 7-7 
posited, for the’ payinent ‘Of it.” “Phe | ‘imotiv 
oF correctness of this coiltse of’ ‘eotidtiet: it! 
nidt “intended to suspect’ or question. © Bh ’ 
ddes it not indré forcddbly shew that Segheth 
withdrew’ a deposit’ Which Hie hadmade’ eh 
deposit it’ eléarly was in the bank’ ‘Could the @ 
insolvent by withdrawing” it; make it ‘any thi | 
elda’?? THE indolVeht’s counsel says, that when — 
thie insdlvent fave his check, the coritract OF 
depasit was dissolved, and pérformed. ‘Not 80; 
thé’ cepuert Which ‘had’ existed,’ éontinned : 7 
and was" ‘not dissolved nor performed, and ‘ 


éould not bé, until the check was paid—no ne- 


i ‘ 








oF ‘fin Siise oF LOUtSTANAS ane 
pation was giettel” by: thecheek:' Our Coutts ip leat 
have” determined; repeatedly: that”’a' check; SV 


DURNvoRD 
note; Kis Hd ‘payment of'a debt, éveni when th 


SpcuErs” 
a’ Féceipt in fall has been given, until'the note; ormmres 
check; &c. ‘has been paid! ° hegenenon ey 
the counsél is’ conclusive. ' The’ money twas‘ a 
deposit up to” the time of aiding the check, the ‘éon- 
traét wis ‘hot changed by the check, ‘and the 
a plaintiff had ithe same ‘right against the’ banks 
7 forthe “deposit, ‘which® thé” insolvent tind 
: Schilton. ‘Juris pridentia, 281) n0. 8)! ©) Deo 
. “T conclude, ‘therefore; that a cise of  alied 
t lar deposit, has been made out ; and, as there 
b ig flo disptite about the law: that the plaintiff 
atid ‘appelléé' ‘should recover the’ amount “of 
; 
, 
' 
} 
| 
i 



























Re ae 2 G20R5 me Se 


it, as d privileged debt of the lowest grade, but 
t before any of the rl -aagpicirierrenia a 
a { ,21991Hu «hi le six ienael 
q * Lébingston, for vada etnies! The plait 
y secks'to' establish ‘4 ‘privilege ‘over the credit. 
= ‘by siinple Contract, oti'the following'case. 
The! insolvent’ being’ ari’ attorney-attaw, 
employed ‘by the ‘plaintiff to recover certain 
sums from several of his debtors; of those 
debts he secured! some and recovered ‘others, 
and eame to a settlement’ with the ‘plaintiff; 
delivered ‘over ‘the ‘sécurities ‘he’ had taken, 
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Fasie Pico’ and for a balance of $5,900, w 

Seote due in cash, gave him a check,on. ie oon 
ane bank; for which, the plaintiff gave a pp, 1 | 

mee Ceipt (I believe) at the foot of the statement; | a 
this, however, will appear by a reference S| 
the record, which I haye not now before me, ag 
» At the time of giving this check, and fog 
considerable time after, and also at different 
periods. before his failure, as appears by the 
testimony of Sel, and by the hank-book — 
agreed to be read in evidence; the insolvent — 
had.a sufficient balance in bank, to have paid — 
the check, but the plaintiff never presented. a 
antil the time that. the insolvent failed. It ig — 
also ia. evidence, that the plainif kept a 
account in the Louisiana bank, and was Ay 
the habit of lodging checks, which were given — 
him on that bank, with one of its officers, in : 
order, that they might be presented, when- | 
ever the drawers had a syfficient.sum to pay Z 
the amount in bank. And it is positively . 
proved, that if this course had been pursued, 
with respect to,the check i in question, at Se j : 
have been paid. 4 

This transaction, the plaintiff, calls an irre, 

gular deposit. Our Code, in defining this 
contract, takes no notice of this division 





peal, may, f think, Of oni a 
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whieh, Nowéver, I duit Was known. to {die ~ a a 
Sparish law, and as there is 16 dxprele’ ve an e" 
6f our law. saenaat 
It'agrees with the regular deposit, in this, 
that the object deposited must be placed, by 
thé owner, in the hands of the @épositary, 
who, on his part, engages to pene it, of de- 
mand. | 4 
it differs from the regulat deposit its this’ 
that it must be of something which may be val- 
aed by» its weight, number, of measiités ‘and 
that, while in the regular deposit, the identi- 
eal thing must be ‘restored. In this, others 
of the same quality, weight, number, or mea- 
sure, catronly be required, and ‘that the de 
positary may use, of Gispose of the icles so 
deposited: it must, like the other, be-gratet 
itous, and it must, also, be the result of a’bi- “- 
lateral contract, in whichithe ofte party agrees | 
to’ make the deposit, and the other to receive 
atid restore it: Vide Civ. Code}'410, andthe 
authoritiesicited by the plaintiff: | 
Applying this Jaw to the facts, our first en- 
quiry is, where isthe evidence of any contract 
between ‘the parties, ‘constituting a deposit? 
Seghers owed money to the plaintiff, and he 
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ios paid eit by. a draft on jthe bank,,.the., Oty ' 


“—em~ tract. here, between the parties, was, very di 
artes 


ferent, from that ofa deposit. .; So far from = 
being a contract, it was the discolutionagah 


_ performance of one: .Seghers had contracted — 


to ipay the money, he,recovered: for: the plaing 


tift and he performed it) by; putting, at, hig : 
disposal, ; exactly .the,,sum- he owed: ,Sonfap ” 


from agreeing to keep, it is the determination 


- torestore;. or.in other.words,-to.keepino lon. 


ger, .On the: part of, the. plaintiff too, see 
no evidence of a deposit in the hands ,,of 
Seghers. | After. striking. the balance; here, 
ceives the check on, the. bank for the amounts 
his, neglect, to present it, cannot be. construeds 
into a, contract, with ,any,one, To,such cons 
tract, two, agents would be, required; his own 
and that; of the. person, with whom»he con, 
tracts;.,here,then, was neither. Not,his own; 
because neglect supposes the absence jof all 
violation, not that, of, Seghers,, beeause,, he; 
for,a; long time, believed the/check had been 
presented an@, paid. At .most,; it: can only, 4 
amount (if he designedly, retarned the check) +7 
to a confidence, that Seghers would, not draw, 
out of the bank, the, balance, there, approi 
priated. The first: ingredient, to constitute a 


me aS a 
ae ts S *] 
? i . a 
erg grt San ae if ‘ ii 
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deposit. being wanting, the question woul 
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seem to be at an end. But suppose the ob- wwe 


jection obviated, by saying, that the contract 


DurwFrorD 


U8, 


SecuERe 


arose on the original receipt of the money by axxpice. 


Seghers, and that it cannot be extinguished 
until the plaintiff actually received his pay- 
ment——there another and as fatal an objection 
occurs; the contract of deposit must be gra- 
tuitous—here the pretended depository re- 
ceived fees and commissions; and, moreover, 
the monies were never placed in his hands by 
the plaintiff, either for safe keeping, or to be 
returned on the happening of a certain grant, 
or the performance of a certain condition, as 
is the case in judicial deposits, sequestra- 
tions, and deposits by way of pledge; but the 
money was recovered from the plaintiff’s debt- 
ors, to be instantly paid over to the plaintiff, 
not to lay in the hands of his attorney. 

On no principle, therefore, can this trans- 
action be characterised as a deposit, either 
regular or irregular, and therefore he can be 
entitled to no privilege—a more serious ques- 
tion for plaintiff is, whether he can even be 
admitted as a creditor by simple contract ? 
When the court decides this cause, in order to 
do final justice, as all parties are before them. 

VoL. rm. 61 





East’n’ District. 
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they must assign the plaintiff his proper rank 


~~~ among the creditors, and, of course, decide 


whether he is entitled to any place whatever 
among'them. — 

The retaining’ this draft for so long a period, 
without any apparent ‘reason, and by a mati 
who has not been proved to be remarkably 
ignorant of the value of money, or carelest 
of the benefits to be derived from the use of 
it, is certainly a very extraordinary circum 
stance. We see by Mr. Seghers’ testimony, 
that he was long ignorant of this circum 
stance, ‘and that when he discovered it, he had 
no communication with the plaintiff on the 
subject, and that no demand was made until 
after his failure. A 

Under these circumstances, weuld it be un — 
supported’by principal to say, the plaintiff has 
made the debt his own, and that, as betweefi 

other bona fide creditors of the insolvent, the 
- demand is extinguished by his own negligence: 


In the case of an endorser, or drawer of 4 
similar order, or check, if the drawer had 
failed, no recovery, could be had. Kyd on 
Bills of Exchange. Now, although in the pre- 
sent case the drawer has not failed, and there- 
fore this might perhaps be no good defence, if 
the suit were against the drawer himself, yet, 
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every reason of the rule applies to. this suit, 
against his creditors; they would not have 
trusted him, if a false credit had not been 
given by the use of this sum; the state of his 
bank account must have given him a credit 
with the directors, and that have induced 
others to trust him; whereas, if the cheek had 
been presented, nearly his whole balance 
would have been withdrawn. *. 
I have said, that as the drawee of the check 
has not failed, the delay of presentation might 
perhaps be no good defence by the drawer; 
but I believe, on reflection, that the proof of 
loss (where there has been gross and unac- 
countable neglect) is not required to be shewn 
on the part of the drawer. But-that such 
neglectii@lone, deprives the payee of any re- 
medy on checks, or bills payable as this was, 
on demand; if so, the case is still stronger in 
the case of creditors. 
* Another suggestion which the defendants’ 
counsel are obliged, in duty to their clients, to 
make, is this—that a judgment given for the 
plaintiff, after the extraordinary delay which 
took place, and the first presenting his de- 
mand, after so long a lapse of time, wheti his 
debtor was insolvent, and solely with the view 


East’n, District, 
April, 1821, 
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genom of sharing with his other creditors, would give 


~~ rise to the greatest collusions, to ruin of fair 


Durwrorp ‘ 

ve, creditors, 

Src 4ERq’ 
STNDICE. 


Porter, J. The plaintiff claims the right 
of being placed among the privileged credis 
tors of the insolvent, and paid in preference 
to those merely personal—on the ground that 
the debt due him, arose from a deposit. 

The facts, proved in the case, shew that 
Seghers had been employed as attorney by the 
plaintiff, to attend to several suits, and collect 
debts, and that he received a compensation 
for so doing. In the month of July, 1812, 
there was a settlement of their accounts, and 
a check was received by the plaintiff, for the . 
balance due, $5900 7 cents, whichggit would 
appear from the evidence, he retained in hig 
hands several years, without presenting it for 
payment. It isthe amount of this check, that 
is now contended, should be paid as a privié 
leged claim. 

This is clearly not a regular deposit, 
where the depository is obliged to return 
the identical thing confided to his care. The 
plaintiff admits that it is not; but-insists it is 
that species of contract known to our law, 
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called. an irregular deposit, which is made of ee 


money, or other things that consist in number, wy 


: . D 
weight and measure, and which are delivered —. 


without any restriction on the depository’s wae... 
using them, but merely with the obligation to 

return the same quantity of the article re- 

ceived. 

There is no doubt from the authorities cite — 
ed in argument, that this definition of an irrege * 
ular deposit is correct, and that it gives the 
preference claimed. The only question here 
js, whether the contract now before the court 
comes within the definition given? 

It is believed that itis of the esserite of this 
contract, whether the deposit be irregular or 
regular, that it should be entered into without 
compensation on the part of him who receives 
the object in his care. Pothier Tratté du contrat 
de Depot, chap. 1, art. 2, sec. 3, no. 13. Febrero, 
part 1, chap. 4, sec. 3, in the language of our 
@ode, it is essentially gratuitous. Civil Code, : 
410, art. 4. 

It is equally necessary that the will of both 
parties should concur in the contract, that 
there should be a delivery of the thing to be ' 
deposited, and that the principal object of this - 
delivery, should be the taking care of the. 








East’n Die 
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‘thing. Pothier, ibid. chap. 1, art. 2, Civil. Code, 


nL 410, art. 1 and 2, 412, art. 8. 





Applying this law to the case before the 
court, we find that the debt of $5900, was the 
balance of monies coming into the hands ‘of 
Seghers, as a lawyer collecting various de. 
mands of the plaintiff’ The account present, 
ed by the plaintiff, and annexed to the peti- 
tion, shews that $1500 were paid for fees, and 
other expences, incident to these services, 
There is nothing gratuitous in this. ad 

But the plain#iff insists that these payments 
were made to the insolvent for his services, ag 
a lawyer; prosecuting the claims put into his 
hands to judgment—that receiving and paying 
over the money, made no part of his duty, and | 
that, what he did in that respect was a 
gratuitous. 

The evidence does not prove this. It chewk 
that the services of the attorney did not end 
with the judgment; on the contrary, that Me 
acted as the agent of the plaintiff afterwards, 
The account, already referred to, establishes — 
the fact, that he settled and arranged those 
judgments by receiving part in cash, and part 
in other securities, which he paid over. How 
can it be said, that these services were not in- 
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\ 


cluded in the sum charged and allowed in the Eater, 1821. 

settlement, or that the compensation related «Vv ~ 

alone to obtaining judgment? ° pg z 
But admitting that the evidence did sup- Tae. 

port the plaintiff in the petition, where is the 

consent of Durnford, that Seghers should be 

his depository? I cannot discover from the 

evidence, that he intended the attorney should 

do any thing more than collect his money, and 

pay it over, or that he ever contemplated it 

was to be left’in his hands. Pothier, in his 

treatise already cited, no. 9; states, that to 

make a contract of deposit, it must appear, 

“que la principale fin de la tradition soit unique- 


ment que celui a gut la tradition est faite se charge 


de la garde de cette chose.” He puts many cases 
to illustrate this doctrine, and among others, 
that taken from the Digest, 16, 3, 1, no. 13; 
that if one party charges another to receive, 
and take care of an object, which was in the 
hands of a third person, that this does not 
fake a contract of deposit; because the prin- 
cipal object of the contract, was not that the 
thing should be kept, but that it should be 
taken out of the hands of him who had it in 
possession. It is not easy to perceive: the dis- 
tinction between that case and the one now 
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East’n District. 
April, 1821. 
Pty 


cn 
1GHERS’ 


SXYNDICS. 
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before the court, unless it be in cireumstances ; 
still more adverse to the claim here set UPt : 
namely—that the attorney took the imoney, ” 
(as the plaintiff insists) without any partion. 
lar authority to that effect; and that he Te . 
ceived, (as I understand the evidence) a com, 
pensation for so doing. ‘1s 
I see nothing in the transaction which di 
tinguishes it from the ordinary case of 0 
agent collecting money on commission, and if 
is to my mind, a totally different contract row 
that of one man depositing in the hands of « 
other, an object to be gprstwitonaly kept for hi , 
benefit. F 


I am therefore of opinion, that the ju 4 
ment of the district court be annulled, aan 
ed and reversed, and that the plaintiff be 
placed as a simple creditor, on the tableau , ‘ 
distribution of the insolvent estate; that the | 
appellee pay the cost of this appeal, and that 
the costs in the district court be borne by the 
appellants. 7 


Martin, J. I concur in the opinion just pro : 
nounced. 


Martuews, J. I do also. 
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Tt is. , therefore ordered, adjudged, ae de- 
creeds that the judgment: of the district court ~ 
be annulled, ayoided and ‘reversed, and that. nw. 
the’ plaintiff -be,placed- asa simple creditor 3 
on the tableau of distribution of the estate wf) | a 
the insolvent. : ey 


LEONARD'S TUTOR vs. MANDEVILLE. 


Apreat front the court of the first district. ~ The penceed, 
* of stags of the court 
Porrer, J. This case is sintilar: i in.many oth, fo whi 
of its featiires, to that of Cresse vs, Marigny. sop, Me oop 
4 Martin, 54, and the decision there settles two Sido, for the al 


questions raised in this—1. That a judicial —a 
sale does not in itself transfer the property 

of a third person, if the proceedings are not 

otherwise regular, and legally authorise it; 

and—2. That heirs are not estopped by the 

warranty decending from ‘their ancestors, un- 

less it is shewn they have accepted their suc- 

cession. 

Another question has been raised, whether 
the sale was void or voidable ;—by the laws of 
Spain, it appears that minors, whose immov- 
able property was sold without the neces- 
sary solemnities being pursued, had two rem- 

VoL. 1. 62 
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East’a District, edies : one against their tutor, called « ucla 
April, 1821. sg 
ww de tutela directa,” for the damages they wigih | 
a” have sustained by his fault or neglect; the - 
Manpgviie. Other against the third possessor, for the ob 
ject’sold. Febrero addicionado, part 2, lb. 3; 
cap. 3, sec. 2, no. 67,71.. The same choice ry 
action is still open to them in this country. » 
It now only remains to consider, whether 
the formalities required by our law, to render — 
_ valid: the alienation of the property, of miners, — a 
have been pursued in the case before the courts 
Many catises of nullity have been’. pre- | 
sented, but the opinion have formed on the 
first, renders an examination of the others uit 
necessary. : *% 
That the father, under tutor, and minof, i 
being all residents of East Baton Rouge, the — 
proceedings before the court of probates, in — 


New-Orleans, were void, for want of juris. 
4 


i 


diction. 

Amact of the legislature, 3 Martin’s Dig. j 
132, 17, requires the assent of the judge of “4 
the parish, where the minor resides, tomake 
an alienation of his property valid.” 

The evidence here shews, that.the parties 
were not residents of New-Orleans ; the father, 
a few days before the sale of the property, 




























~ 
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it is true, made a declaration in this city, that pomp eee 


it was his intention to take up his.permanent. “~~ P 
residence here, but the law requires more 5a aeas | 
declaration before the judge of the parish, MANDRvILLE. 
from which the party remoyes, as well as that. | 
where he intends to reside. 
Considering, therefore, that the proper 
domicil of the minor, was in the parish of 
East Baton Rouge, I am of opinion, that the 
whole of the proceedings before the court of 
probates, were coram non judice, and of course: 
. woid. | : F 
I therefore conclude, that the judgment of 
the district court;;be annulled, avoided and 
reversed, and as the value of the services of 
_the slave sued for does not appear, the case 
. must be remanded, with directions to the 
judge, to proceed to judgment, considering 
the sale as null and void, and that the defen- — 
ant and appellee pay the costs of this appeal. 


ae FE ae 


Martin, J. I concur in the opinion just 
pronounced. 






Marnews, J. I do also. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 











2 CASES IN THE SUPREME COURT 


ate be annulled, avoided and reversed, and’ that 
w~-~ the case be remanded, with directions to the 
“rn F judge, to proceed to judgment, considering the 

Mazpgvu.e. Sale as null and void ; the costs of the appeal 


to be borne by the defendant and appellee. 


Seghers for the plaintiff, Maybin for the des 
fendant, , 








——— 


RELLY vs. BREEDLOVE & AL, 
















Ph —— Aprrat from the court of the parish and g 


fer ofa cause. city of New-Orleans, 


Porter, J. The defendants having ob- 
tained a stay of proceedings, in a petition for 
a respite, from the district court, judgment 
was given, that this cause be transferred to 
that court, hefore whom the suit for respite 
was pending. From that decision this appeal : ' 

_ has been taken, | 
It has been decided in the case of Agnes vs. 
Judice, 3 Martin, 186, that the transferring a 
cause to another court for trial is not such 4 
final judgment, as that an appeal can be taken 
from it. Fam of the same opinion, and- think 
that this appeal should be dismissed with 
costs, 


na a a x #8 = ot ef 


OF THE STATE OF LOUISIANA. 493 


Martin, J. If no decision had taken Placer We” — 
on this question, I would believe that party,’ ~~ 
who is sent out of the court in which he brought a ta | 
his suit, was not compellable to follow it, in ae oy 
another, which he supposed was not the prop- 
er one, without having the decision of the 
court, in which he had sued, examined by this, 
but I yield to the opinion of this court in the 


case of Agnes vs. Judice. 


Maruews, J. I concur with the opinion ¢ CX 
pressed by judge Porter. 


It.is therefore ordered, adjudged and de. 
creed, that the appeal be dismissed, at the 
costs of the plaintiff and appellant. 


Carleton for the plaintiff, Turner. for the de- 


fendants. 


DYSON & AL vs. BRANDT & AL. 


Apreat from the court of the first district. . appearance of 
an insolvent 
Porter, J. The plaintiffs allege that they poraotngp had 
are creditors of the firm of John’ Brandt & his credits,” 
Co., toa large amount; that the said Brandt & their vata 
Co. obtained a respite of one, two,’and three Station Ivor 
der that a suit 


years, to enable them to pay their debts. ‘That pending be plead 
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Haniel Districtithey have failed to meet the installments: as 


wr~ they became due—that they are secreting ang 


Dusow®4u- wasting the estate, with an intention to. de 


Beamr& At. ¢ 1d those to whol they are indebted; and © 


in bar, it must 


be shewn, that that they have given improper preferences to — 


it was between 


the same parties 80Me Creditors, by paying them, to the injury } 
the same thing, Of others, i 
ae svc, ‘Lhe petition concludes with an averment, 
that by reason of the premises, Brandt & Co, § 


cannot complain 
of irregularity 
in the proceed- 
ings after the 


forced surrender 2F€ bankrupt debtors—and prays that a meet- 


is ordered, it is + 


¥ . . a 
a question, in INE of their creditors may be ordered; that 
which the credi- the defendants be decreed to surrender all E 


tors are alone 
concerned. 


‘A debtor ob- their property for the use of those to whom | 
taining a rest they are indebted ; and that an attorney be — 
ogg appointed to represent the creditors who are — 
_ ay agree absent. To it is annexed, the affidavits of 

. od to a forces different creditors and their agents, swearing + 
property. to the existence of the debts, as set forth in 


the petition. 


The judge granted an order, that a meeting 
of the creditors of the defendants be called — 
at the office of a notary public; and that, in 


4 


the mean time, all proceedings against the 
property of the defendants be stayed. Brandt 
& Foster, two of the partners of the house 
of John Brandt & Co., who had not been 
made defendants in the suit, nor, of course. 
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cited to appear, made themselves parties toate 
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District: 


1821. 


this cause in court; and prayed an appeal from’ ~S-w 
Dyson & aL. 
Us. 


the order, calling a meeting of their creditors. 

This appeal was granted. 

A meeting of the creditors was had before 
the notary, at which Brandt & Foster ap- 
peared, by their counsel, and opposed the 
right of the agent of Johnston & Ward, to 
vote for syndics. — 

As soon as the proceedings before the no- 
tary were closed, the said Brandt & Foster 
protested against closing the proceédings, on 
various grounds of illegality alleged by them, 
to which protest they signed their own names; 
and also by their counsel, offered and filed 
various objections to the regularity of the 
_ proceedings. 

On the 21st of March, and before the pro- 
cess. verbal of what was transacted by the 
creditors, in the meeting held before the no- 
tary, had been returned into court; a supple- 
mental petition was filed by the plaintiffs in 
the cause, requesting provisional syndics 
might be appointed, to take possession of the 
books and papers, and property of said 
Brandt & Co. until the homologation of the pro- 
ceedings. The court acceded to this prayer. 


& abs 
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East'o District. ‘The defendants, by a rule to shew cause, 


April, 1821. 
Ow 


Dysow & at. 
v8. 


Braaypt & Au. 


endeavoured to have this order, for the ape 
pointment of syndics, set aside, and made null 
and void. On argument, the court refused 


to rescind it, and from this refusal an appeal 
was also taken. 


The proceedings before the notary being | 


filed, a rule was obtained, calling on the cre- 4 
ditors of John Brandt & Co., Brandt & Fos — 
ter, and all other persons interested, to shew re 
cause, if any they had, why the said procooaa a 


ings should not be confirmed, and why John — 
Brandt and Henry Foster should not be de- 
creed to surrender all their private property, 
and all the partnership property of John 
Brandt & Co., in their possession. 

The defendants shewed cause against thig | 


rule, and placed on record additional grounds _ ' 


for setting aside the proceedings. The ope ~ 
position was, however, overruled by the 


court; the nomination of syndics affirmed; © | 


a forced surrender was ordered; and John 
Brandt and Henry Foster directed to declare, 
on oath, the amount of property in their 
hands. From this decision the defendants have 
appealed, and now allege various causes of 
nullity. 
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First, that they were not ade defendants ims, Dewi 


this cause. This defect, I think, iscured by ~~~ 
Dyson & aL. 
their appearance, making themselves parties, 

. 4 : > Branpr & at. 
and disputing the cause in all its stages. Ifthey ~~ 
are not defendants, we ought to dismiss this 
appeal, for they are certainly not plaintiffs; 
and unless judgment has been rendered 
against them, they have no right to bring up 
this cause here. In two, out of the three pe- 
titions of appeal taken, they state they are 
defendants; in the third and last, they de- 
clare that they have been making opposition 
to the plaintiff’s demands. 

Next, they object, that they were not cited. 
This irregularity, in my opinion, is also cured 
by appearing and pleading, and contesting the 
cause on other grounds than the want of cita- 
tion. 3 Cranch. 496, 7... Johnson, 207. Febrero, 
del juicio ordinario, ib. 3, cap. 7 sec. 3, n. 129. 

It has been also insisted, that the evidence 
proves another suit was pending for a forced 
surrender onthe demand of David L. Ward, 
at the time this action was commenced ; but 

* to make this a bar, it was necessary to shew 
that it was between the same parties, as well 
as for the same thing. - 


Various objections have been offered to 
Von ix. 63 








Last'n Distriththe proceedings had before the notary, but 
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“~~ there is, in my opinion, one answer to them 


Branot & At. « 





all, that they.come from a person not authors 
ised to make them. The other creditors 
might oppose the homologation, on the ground 
of irregularity. But as to the debtor, the 
forced surrender once ordered, the property 
is for the common benefit of those to whom — 


he is indebted ; and he has no right to inter; §- 


fere with its management, nor have a voice in 
the decision, respecting those persons to 
whom its direction is to be intrusted. 

The principal question in this cause is, 
whether the judgment of the court below is 
supported by proper evidence ; for the right 
of the creditor to demand a forced surrender, 
has been fully examined in the opinion just 
delivered, in the case of Ward vs. Brandt & Co.* 

It is unnecessary to examine, whether the; 
order. granted, in the first instance, issued 
correctly or not; for as the case is before us, . 
on the whole proceedings had; and all the 
evidence taken, in the cause, it must now be 
decided, if what is shewn on the record, sup ® 
ports the judgment, and requires it to be 
affirmed here. 





* This opimion is not printed, a rehearing having been 
granted. 
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“In this case, it appears from the eviderice Pa 


imtroduced, that the defendants had obtained 
a respite of one, two, and three years, for 
the payment of their debts; that the plaintiffs 
were creditors of John Brandt.& Co., and 
placed on their schedules as such; and that 
the terms of that respite had not been fulfil- 
ed. The last fact I gather from the failure of 
the defendants, to prove a compliance with 
it; for if they did make the payments regu- 
larly, in pursuance to the conditiuns on which 
the delay was accorded, the proof should, 
nay must, have come from them; for the cre- 
ditors could not prove that. they had. not 
paid, or in other words, prove a negative. 
This proof, the defendants have not furnish- 
ed, thengh ample means were offered them to 
do so,*after they madé themselves parties in 
the cause. I cannot, indeed, see that they 


even alleged on the pleadings, that they had 


= 


complied with the terms of the respite. 
On the whole, | am of opinion, that the 
giptercet of the district court be affirmed. 


Martin, J. fe concur in the opinion just, de- 
livered, 


Matnews, J. I do also. 
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Rasta Diasict. © Tt is therefore ordered; adjudged and de- 


creed, that the judgment of the Hlistetet court 
be affirmed with costs. | 


Dawont AL, 


Livermore for the plaintiffs, Derbigny for ite 
defendants. 


—p——— 


CARROLL vs. ‘WATERS. 


is # 


nent butow- Appear from the court of the first. district. 
boat, are not 
liable in solido, 
to the freigh- 


Maybin for the plaintiff’ The peal of the 
plaintiff’s action, in this case, is that the de- | 
fendant, a’ part owner of the steam-boat 
Newport, is “responsible, in solido, for the — 
amount of damage sustained by her goods, on 
board the boat. ff. 14, 1, 1, 25, Inst. 4, 
7, 2, Curia Philip: tom. 2, ~ 3, be ty sec. 
22, 24. 

The principle is recognised by sir wen 
Scott, 5 Rob. Adm. Rep. 262, and note, 1 East, 
20, Wright vs. Hunter ; see’ the’ opiniontof lord 
Kenyon. Abbott, 119, (Story’s edi?yin speaking 
of the action against part owners of a vessely 
states, “ that regularly, suchitaction shoul 
be brought against all jointly; yet, if all are 
not sued, the defendants now only avail them- 
selves of the objection by a plea, in abate- 
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plea, the plaintiff will recover his whole de- 
mand, and the defendants must. afterwards 
call on the others for contribution.” 7 Johns. 
311, Schemerhorn & al. vs. Loring § al., 1 Dal. 
129, Scottin vs. Stanley & al., Crvil Code, 390, 
art. 15, 16, 17, 18, to shew the definition of 
an ordinary commercial partnership, thé 
difference between it, and the ‘special - and 
corporate partnership, and that this case falls 
within the definitionipf an ordinary commer- 
cial partnership, bid 396, art. 41, Febrero adie. 
3,-part-1, cap. 12, sec.-I, where thessame divi- 
sion of commercial partnerskjps is made ; as 
in the Civil Code, nombre colectivo, comandita 
and anonim@, and similamprovisions concerning 
the extent: of the responsibility of those dif. 
ferent#partnerships, are-made. In page 190, 
where the doctrine laid down would be sup- 
posed to militate against’ the plaintiff’s case, 
the*author is speaking, exclusively, of corpor- 
ate and special partnerships; and establishes 
principles similar to those recognised on that 
subject, by the: Code ; but makes no provi- 
sion: respecting an ordinary commercial part- 
nership, which are believed to exist in the 
case before the court. 


ment; and if they omit to plead such ‘a Bast’n District. 





April, 1821. 
Ow’ 
CARROLL 


v8. 
WartTERs. 
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East’n District: Jew M Md : : eo 
yo View the inconveniences which must arise, 


—~~ and the difficulties and embarrassments in 
 é Cano“ which the mercantile community will be in- 
WatERs. : 


volved, if the doctrine set up in defence should 
be law. Shippers-of goods, where there are 
several owners of the vessel, must institute 


a «ff © & & 


as many actions as there are owners. It ip © 

for the interest of the community, that multi 

plicity of suits should be avoided. a 
If the owners reside in different parts of the 

| country, the shipper must incur great ex- 

q pence, lose much time, and*be subject to 
very serious inconveniences, if-they are to 
be prosecuted gn their respective places of 
residence ; in fact, the difficulties under which 
he would labour, would amount #¢o almost a 
denial of justice—the court cannot surely es- 
tablish such a doctrine, unless bornédowri 
by positive law. 

If the part owners be responsible, en solido; 
every shipper will be safe. Acertainty will pre- 
vail, which will encourage and increase this 
discription of business. The mercantile com+, . — 
munity will then know who aresthe responsible * { 1 
persons, and will not be ‘affected by any divi- 

sion of interest, or arrangements which may 
be made between the owners of the vessel: 
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they will then know, that, as regards the world, en ite , 


they are all bound,, and must repair any:dam- pt 
age which may be sustained, and as between — 
themselves, their difficulties can be settféd in a 


any manner which they may deem best. 


Chaplin, for the defendant. In this case 
there are two questions which arise, materia 
to the interest of the defendant. Is he bound, 
in solido, with his co-partners, or in any man- 
ner liable, as part owner of the steam-boat? 
Is interest due ffom:the inception of the suit? 

1.. The partnership, entered intéiby the de- 

_fendant, was either universa}, or particular. 
Let us suppose the former to have beemthe 
case, and that the goods were actually dam- 
aged. by the negligence of the captain; upon 
referrimg. to the®Civil»Code, 323, art. 20, we 
find, that although principals are responsible 
for the acts of their agents, yet thigjrare re- 
lieved from’ this responsibility, when it was 
totally out of their power to have prevented 
its. Was thisjso in the present case ? Could 

®the joint owners or partners have prevented 
this damage, and did not ? No matter what be 
the nature of the partnership, still they are 
not answerable, as principals, until it can be 
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‘ Bast'd Diatrity shewn, that they could have emenees 


April, 18 


ae damage, -and did not ? 


CaRROLL 
vs. 


WatTERs. 


But, if the defendant be liable at all, we 
contéhd that it is on a particular partnership, 
and consequently, that the defendant is bound 
only in proportion to his interest therein. 

To understand any principle well, we have 


no better guide than to make ourselves wellac+ — 
quainted—first, with its opposite; in the pres- 7 
ent case, it‘will be found of infinite use. An 
universal partnership, which is contradistin- 4 


guished to a particular one, igpdefined by our 


Code, to be either that i in which the parties 
put in common, all their estate, moveable and — 


immeveable, which they possessed, at the 
time of entering into it, and the profits. arising 
from the same; or, it.includes every thing which 
the parties may acquire by their igdustry, 
under whatever title it. may bé, as, long as the 
partnership, lasts. Civil Code, 391, art. 8, 9. 
Does the present partnership fall under either 
of the above definitions? Were the defen- 


dant’s co-partners. engaged in a general part. 
nership with the defendant, and consequently, * 


liable to all the defendant’s losses, as a gene- 
ral merchant? Or were they only associated in 
ene particular and determinate branch, that 


"i 
3 
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ef running a ‘steam-boat? The case: ‘would Bast Disuict. 
have been quite different, had the defendant ~~ 


béen engaged in‘no other transactions than 
the present; that i8; had ‘all his’ estate, movea- 
ble and immoveable} been vested in the steam- 
boat. *But it was not; the défendant’s prin- 
cipal business and establishment is in. New- 
Orleans. “His ‘stéam-boat transactions: had 
nothing’to do witl’his other business, nor had 
his co-partners any share of his profits and 
lo’sés)'as'a generaltiérchant. == 

This, then, was clearly a particular partner- 
ship, and consequently, each partner is bound 
only’in proportion to his interest in the con- 
cern, if he be botind at all. Civil Code, '399, 
art. 43, 44, Sloeum vs. Sibley, 5 + oe 682. 
Febrero, 3, 190. 

“But we racine that the loss of the boat 
entirely exonerates the defendant from any 
responsibility at all. Emerigon, Tratté des as- 
surances §¢., tom. 11, page 454, et seq. Mats cette 
action solidaire ne compéte contre les propriétaires, 
que jusque & laieoncurrence de 0 intérét quiils ont sur 
le corps &u navire ; de sorte que si le navire perit, 
ou qu’tls abdiquent leur intérét,ils ne sont garant de 
rien. 

2. It is presumed there caii/be no difficulty. 
VoL. 1x. 64 





Wartnuns. 
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an The damages’ were: liquidated only bythe | 
ww verdict, and interest cannot’be allowed, from | 
the inceptior of the stit, 4 Martin, 615, 5 Mai. 
tin, 388, 6 Martin, 698)! * 3 
From these + iaemnbgumganes it is presumed, q 
that the défendant will be entirely discharged. | 
from any responsibility whatever, or if tiade 
responsible, that it will only be in proportioi — 
to his share in the partnership. Ast 
i wit | “4 
Maybin, in reply. The" authority from the © 
— Civil Code, 323, art. 20, is fot"in the least ‘ap- © 
plicable to the case before the court. This — 
article cannot, by any Construction, be extend. 3 
ed to principals and agents, ‘or ‘owners and 
masters of vessels, according’to the lex mer — 
catoria. It is speaking of the responsibility — 
of parents for the delinquency of their child- 
ren, and of that of institutors of youth, 6r arti- 
sans for the delinquency of their scholars, or _ 
apprentices. The provision relied upon by — 
the counsel, must be taken in connection with ] | 
the above provisions, and the evident mean- ; 
ing of it will then be, that: by th® words, . 
“ masters and principals,” are understood, — 
those persons bearing these relations, in 
domestic life.* The French text, I . think 
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proves ‘this :—the. word domestiques, meaning "45, Nas 


servants, those belonging to a family; and the wv~ 
. Fp CaRROLL 
word preposes, meaning overseers, stewards, 
principals, and agents, as spoken and ‘un- 
derstood, in the. commercial law, cannot be 
brought within the spirit of his article of the 
Code. : 
The other. authorities from the Code are no 
less inapplicable. ..The definitions of univer- 
‘sal and particular partnerships do not: em- 
brace a commercial partnership, Those 
partnerships comprehend every other but 
commercial. For,,after defining them, the 
Code here proceeds to state, that there are 
three commercial partnerships in this state, 
and then gives the definitions of them. Now, 
if universal and.particular partnerships be 
also commercial ones, then there must be-in 
existence, in this state, more than three com- 
mercial partnerships, which is directly con- 
trary to. the ,proyisions of the Code. This 
construction is rendered more probable by 


v8. 
WarErs. 


the words employed in those definitions. Im- 
moveable. property is here put inte the funds 
of acommercial partnership. “Trade, action, 
or profession,” are the words used in the de- 
finition of a particular partnership, and em- 
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ap li brace such ap.one as that on which.this court 
ww decided in Slocum vs,,Srbley, 5 Martin, 682... 

2. We contend, that this case is an ordinary 
commercial partnership,.and must. refer the. 
court to the authorities, produced in. the. 
opening... . .- | ) 

In what manner the opposite oad natal 

his quotation from,Emerigon. bear-on.this case, 
I cannot perceive. In the first place, Emerigon,. — 
though highly respected on thé continent of, | 
Europe, is yet of no authority,in this court, — 
But admitting that his opinions, on the gene+. — 
ral_ principles of maritime,law, were bindingy, 
yet the passage quoted) appears to have, res, 
ference only to, and to,be founded on, the 
different ordinances of those countries where .. 
it may be law. For Emerigon, immediately, 
after, observes, that, “ such.is the law.which 
is observed in the north, and such is the re- 
gulation of our ordinance,” so that this is not 

~ a general principle of maritime.law, which the 
court would consider with respect, but.mere- 
ly an ordinance. Besides, when this author 
declares, that “,if the ship perish, the.owners 
are not responsible for any thing,” he must 
mean, when the ship perishes, at the same 

time, that the master commits those acts, for 


aan lid . mite’ le See ck a ok ee ee ee ee Oe 
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which. they. are: liable...He cannot heat een tea). 
that if she,perish, .at any fature distant pe- ~~~ 
riod, they are discharged from responsibility. © 

This .would be a most»unjust doetrine: In 

our case, the steam-beat.Newport, was sunk | 

along time, between one and wo years, after 

the damage te the plaintiff’s property. 

_ TheJaw;-as settledin 4 Martin, 615, 5 tb. 
388,&¢..cannot be denied. But those cases 
are clearly distinguishable from the present. 
In. the-former, thedemands of the plaintiff’s 
were uncertain; -ealeulations were necessary 
to.be made ; and, it..wasimpossible te say,'to 

_ what they were entitled, until the jury-or the 
court could decide on their case. «In the lat- 
ter, our demand:is specific, certain; and’so ex- 
pressed in the petitionon it we could have held 
the defendant to bail. if necessary.» This then 
is rendered more certain by the admission of 
the captain of the boat, that it was a just de- 
mand and that it could be paid, 

It is therefore hoped, that nothing hitherto 
advanced in defence, can induce this court to 
reverse the judgment of ihe inferior court, 


Porter, J. The defendant and three other 
personsy were joint owners of the steam- 








510 


East’n District. 
April, 1821. 
WO 
Carrou. 
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Waters. 
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siderable pains to arrive:at.a correct conclu 
sion in regard to it. 


Our Civil Code, p. 390,, art. 12, defines. a. 


particular partnership to be, that “which re- 
lates to certain specified things, to their use, 
or to the..benefit to be derived from the 
same.” 


this definition, ‘and I do not see why ships or 
steam-boats may not as well be the object ofa 
partnership, as any other particular, or speci- 
fied thing, in regard to which men choose to 


boat Newport, on board of which the plaintiff | 
shipped mercharidise in:good order. It wag — 
damaged during the voyage, through the fault, — 
or neglect of the captain... And this actionis 
brought for the injury which the panel has 
thus sustained... > + | 
The evidence establishes the deliveryof the 
goods, the damage they: suffered,..and that — 
the defendant was part owner. of the boat— 
The only question therefore to be decided, is, | 
whether he is responsible. w-soldo, or only for _ 
his virile share,'and.as.it-is‘one of general in — 
terest to the community; I have taken com — 


The moderstitien of several. persons to run | 
a steam-boat, for their joint benefit, comes 4 
completely within the spirit and meaning of y 


oe. 2 


~- ne aoe 


po ae cathe ay | > 7 
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associate for mutual advantage. Pothier Traité ee ponee 


de Charte Partie, séc.:2,-art. 3,.n. 50 Watson ON-w 
on partnership, 40. > «il Ww = 
Establishing this: ¢6mtract» to be: alin _— 
more thana private, of particular partnership, 
the liability of each partner ‘easily deter- 
mined. They are not bound in solkdo, but for 
theirvirde share. Civil Codep398, art, 44. 
__ If-Fdid not conceive the questiomto be set- 
tiled. by the positive expression -of:legislative 
will, and if we wereobliged to examine how the 
law formerly stoodon this subject,.and form 
adecision on it, Ishould come tothe conclu- 
sion, that the owners were not: ie ea in 
solido. - 
. It is true, it is stated an the Curia Philipica, 
suthcliibaiaiuad lib. «3, cap. 4; nos 21 and 22, 
that the owners of vessels are responsible in 
solido, for the contracts, acts, andnegligence of 
the master of the ship. — SL ee é 
In a later: work, however, Febrero addicio- 
nado, part 1, cap. 2, sec. 1, their, responsibili- 
ty is' declared. to. extend only to the’ share 
which each partner has inthe vessel; and the 
author further states, that the doctrine con- 
tained in the Digest, ib. 14, tit. 1, de exercitoria 
actione (which is referred to in the Curia Phi- 
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lipica, as the authority for holding part owners 
of a shipsto be.responsible, in — is a "1 
force in Spain. . =) 1 PSR R- 
This latter epimopyl should soil cor. 
rect. Nearly.all the’todern nations-of Eu 
rope have adopted:the principle, that owners — 
of vesselsare not resporsible for damage — 
done to propertyshipped, any further than the 


share whieh each partner may have in them— q 


It isthus stated in the:Constidat de Mer. chap. 


72, 227, 239, a Code of greatantiquity, of the 


highest authority on thissubject in every 
country sand particularly in Spain, where it 
was originally compiled, and first edited: Con 
sulat de la’Mer. translated by Bourcher, vol. , 


» p. 61, and ‘76. * Emerigon declares ‘that | the 


maritime laws of the» middle ages so under 
stood it,-that such was, and -is the jurispru- 
dence of thenorthern nations.» It is also the 
law in Hollandy in Germany,/in® England, in 
France. «Laws of the-sea-by Jacobson, chap. 3, p. 
37, 4%: Grotius;de jure belli et pacts, lib, 2, tit. 
2, art. 17: Abbottion Shipping, chap. 3, no. 13, p 
119, and chap.) no. 2, p: 298. | Emerigén, 
Traité des assurances, vol. 2, chop. 4, sec: 11, °p. 
454, and 455: Pothier, Tratté de “—- Partie, 
sec. 2, art. 2. sec. 5. no. 34. 
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Owners of vessels, in those countries, have 
still further the privilege of discharging them- 
selves from all responsibility, beyond the ves- 
sel and ‘freight; and catgo, if they have any 
of their own on board, by abandoning their 
right in them, to the persons whose property 


may be damaged through the fault of the mas- 


ter, or mariners. See’authorittes already cited.‘ It 
is true, this advantage is conferred by statute; 
or positive ordinance in some of those*éoun- 
tries. But its existence shews plainly the 
opinion which the different nations of Europe 
hold on this subject. It proves that’a provi- 
sion, so'generally adopted, must’ have been 
founded on extensive motives of public policy, 
common to all commercial nations. And I have 
great difficulty in believing, on the single au- 
thority of a work, however correct it ‘tay be 
getierally found, that Spain alone had regula- 
tions on this subject, different from all the rest. 

I am well satisfied that the principle of mak- 
ing the part owner of a vessel responsible out 
of his private fortune, and that to'any amount, 
although his interest inher might not be the 
one-twentieth part of the whole, would tend to 


discountenanee persons from engaging in en- 
terprises‘of this kind; would discourage that 
Vou. 1x. 65 


April, 1821. | 
ay 
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wares. 








514 


Basta Districts 
April, 1821. 
Se 
CorRoi. 


Warers. 





















CASES IN THE SUPREME COURT 


uniting of capital) without which undertakings 
of this description eapnot be carried on with § 
advantage ; .and would operate as a complete | 7 
check to enterprise in a branch of commerce, _ 
for which this country heretofore has been so 4 
eminently distinguished, and from which*she q | 
has derived honour and profit. ge 
I am glad therefore that the law does not, 
in My opinion, require, nor permit this court : 4 
to give judgment against the owner to the ex- 
tent which is asked by the plaintiff’ And cons — 
ceiving the case to come within the provisions be 
of our Code, in-relation to particular partner 
ships and governed by them, I conclude that E 
the judgment of the district court should be ’ 
annulled, avoided and reversed, and that judg- J 
ment..be given in favour of the plaintiff, for q : 
the sum of one hundred and fifty six dollars, 4 
49 cents, and that the plaintiff and appellee 
pay the cost of this appeal, and defendant pay ‘ 
the costs of the court of the first instance. 






Martin, J. The extent of the liability of “@ 
the part owners ofa steam-boat must be sought 
in the maritime, which is part of the commer- 
cial law. In the case of a steam-ship carry- 
ing goods from New-Orleans to the Havanah, 










OF THE STATE OF LOUISIANS. 





























Charleston, and New-York, we would impro- 

perly look for it elsewhere; and it is* there 

we must seek it, in the Case of a steam-boat 
carrying goods from New-Orleans to dengenn 5 
and Louisville. : 

Itis true, as we held in the case of Slocum 
vs. Sébley, 5 Martin, 682, the members of a par 
ticular partnership are not bound in” solido; 
But this must be understood of partnership; 
for the exercise of some trade, metier, or pro# 
fession, or any other but a mercantile trans- 

Z action. Civil Code, 390, art. 13 & 14, id. 398, 
L art,43, The expressions used in the Freneh 
E text, which is clearly the original, are’ les soci 
etes particulieres, autres que celles de commerce. 
Hence we are to conclude, that in commef- 
cial partnership, the members are bound in 

solido. | 
The Code, in the first thirteen articles, in 
which it treats of the various kinds of part- 
nerships, notices only such partnerships, the 
the object of which is something else than 
commerce. Commercial partnerships are the 
object of the five last articles. Civ. Codey 388 
That, at Rome, part owners of a ship, who 
navigated her, under a common master, were 


Roti Dita 


bound #n solido, to the freighters, cannot he 






April, V8. 
wy 
Carnom, 























anne 


Watuas. 


aio doubted. Si plures navim exerceant cum quolis 4 


Qrw bet eorum in solido agipotest. ff. 14, 1, 1, sec. 255 * 


judge Porter, considering the owners of the 
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that such is the law in Spain, the author ‘of — 
Curia Philipica informs us. So does: Rodri- — 
guez. Si eran muchos los administradores dela — |. 
nave y todos nombraren tin mestre por el cont ato, . 
de. este puede ser conventdo cada uno in solidum;~ 
and I see nothing that contradicts this in the 
part of Febrero addicionado, on which the de: — i 
fendant’s counsel relies. Such is also the — 
law of the other states of this union; and in ~ 
England, where, however, by a particular " 
statute, enacted in 1734, the liability was — 
restricted to the value of the ship and freight. P 
The reason for this liability, in solido, given by — 











a 


Rodriguez, appears conclusive; por que el com — 
trato solo fue con el mestre de la nave, y no es justo “4 
que a los que contraxeron con el, se los precise a liti- | 1 : 
gar con muchos. As the freighters contract with ~ 
the master, a single person, it is not just that — 
they should be compelled to bring suits 
against many. ' 

It seems to me, the judgment of the court, 
a quo ought to be ‘affirmed with costs. 


% 






Maruews, J. - I concur in the opinion of 
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steam-boat (admitting that their situation, as bes 
part owners, constitutes, partnership) part- ~~~ | 

7 CARROLL 
ners in a particular partnership, and that not watt 
strictly commercial, being founded ona joint, — a 
or common ownership of a boat used to carry 


goods for him. 


It is therefore ordered, adjudged and de- 
creed, that the. judgment of the district court 
be annulled, avoided and reversed, and that 
judgment be entered in favor of the plaintiff, 
for the sum of one hundred and fifty. six dol- 
lars and forty nine cents, and that they pay 
costs in this court, and the defendaut, below. ' 


——— 


‘* . ‘TURPIN vs. HIS CREDITORS. 


Apreat from the court of the parish and The ten days 


“which a pax 
city of New-Orleans. ss" eapeal 
‘in, do not run 

till notice be 
Porter, J. This seater is taken.from a served on. him, 


of the judgment. 

order of the parish court enjoining an exe-— This notice 

a cannot be given 
cution. till after the 
judgment is 


The judgment was signed the 22d of De- signed. 
cember, and the fi. fa. issued the 24th. By 
law, the party cast in a suit has a delay of 
ten days given to him after notice of judgment, 














TURPIN 
vs. 
HIS CREDITORS 



























a ene 1 Mart. 438, to take an appeal and cael | 
~~~ cution. The fair construction of this act is; 
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that it is imperative on the party succeeding © 
in the cause to give the notice; otherwise the 
right to appeal and arrest the execution, 
would become illusory and without effect. ; 

As the expressions, used in the act, seem to | 
require this notice only to assure the party — 
cast, this advantage, it might he doubted, in “J 
a case sent down from this court with man- — 
date, whether it would be necessary to notify 3 
the judgment. But on examining the record 
in the case, it appears, that the appeal was 
taken from a judgment not signed, and that it 
was dismissed. 

As the decree of the court did not become 
perfect, until it obtained the signature of the 
judge, the notice given, before the appeal 
was brought up, cannot aid the proceeding, 
It was not giving the party cast, notice of a 
judgment, but of something which might ripen 
into one. 

I am of opinion, therefore, that the judg- 
ment of the parish court be affirmed with costs. 


Maatin, J. I concur in this opinion. 


Martuews, J. I do also. 
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It is therefore ordered, adjudged ‘and de- East's District. 


: April, 1821, 
ereed, that the judgment of the parish ¢ourt ~~ 
be affirmed with costs. aa oe 

HIS CREDITORS 


Denis for the plaintiff, De Armas for the de- 
fendants. 


ee 


CLAY vs. HiS CREDITORS. 


Apreat from the court of the first district, Pleas, which 
tend to prevent 
: a ninati 
Porter, J. John Trimble, one of the cre- of the cadet 
> Py . meri annot 
ditors of the insolvent, Clay, claims to be paid he aided iy 
rence. 
in preference to those who are merely per- A judgment 
' may be so far 
sonal, on the ground, that one M. Grew, of final, as to be 
. ‘ « : appealable from 
whom he is assignee, placed in the hands of without being f- 
‘ P ‘ al, ast 
the insolvent, in the year 1808, notes and bills point in issue. 
a : A pledge does 
of exchange, to the amount of $12,000, to be not amount te 


an alienation. 


held as an ‘indemnity, against any conse- 


quences that might ensue from bonds given 
by him, at the custom-house,on the clearing 
out of a vessel, in which M. Grew had an 
interest. 

This contract is proved by a written re- 
ceipt, signed by John Clay, which was ‘first 
endorsed and transferred to one J. Dillon, and 


by him assigned to the present claimant, 
Trimble. 
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gro Tlie’syndics of Clay resist this application, 4 
wy~ on two grounds—t. That the matters an@® — 
ad things involved in the demand, have bee | 
already finally adjudged, in a case wherein — 
Dillon, under whom Trimble claims, is plains 
tiff; and—2. That the transaction gives no 4 


HIS CREDITORS 


preference over the other creditors. 4 
- From the statement signed by counsel, it is 
admitted, that the suit in the district court of — 
the united states, which was by bill in chan- — 
cery, was for the use of the present plein 
and for the same cause of action, and formed 
on the same written document now filed: 
But the parties differ widely on the nature of — 
the judgment rendered in that court. It is — 
insisted, on one side, that the cause was — 
_merely dismissed without an examination of * 
its merits; while .on the other hand, it is : 
strenuously contended, that all the matters “i 
and things arising out of the issue joined; ; 
were fully examined and finally decided om | | 
‘ On one point the parties agree, what, indeed, 
they could not differ about, that unless the ‘# 
merits were enquired into,'the res judicata has 
not been formed by the decision. 
The petition has been lost, but the answer 
is found, and makes part of the record. It 
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denies the facts'on which récovery is sought 
denies that the syndics are’ bound te pay the 
money claimed, and prays, that the’ Preinises 
thay be enquired-of by the county: sate i 
‘The judgrient rendered, was in’ the follow’ 
ing words, “the bill and answer in ‘this cause,’ 
having been read, and the: argument 'of ¢oan- 
sel thereupon’ heard, it is ordered, adjudged 


and decreed, that the said bill be digmissed, 


and judgment be éntered up in favour uf the 


defendants, with coats of suit to'be taxed.” 


Pleas of this kind, which go to prevent otit 
examining 4 catise ‘i its’ merits; should’ be 
fally made out by him-who ¢laims the benefit 
of them; they cannot ‘be aided by inference, 
nor supported by deductions drawn from what 
is probable;' they should be fully proved. 

This proof, Ido ‘not think is furnished in 
this case; for the following reasons— || 


The answer prays, that the’ facts should bé’ 


enquired of by aijury. The  constifution’ of 
the united’ states confined the parties to the 


sathe mode of trial. ‘It does not appear, that’ 
a jury ever passed on the cause ; hence 1 con.’ 


clude, that the facts weré’ never tried. 
It is not pretended, that the minutes of the 
Vou 1. 66 ie a nriey 





© sit alba 
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i a court, have ‘been. lost, and had any such-triah 
_ taken plage;,the record would havershewn, ‘ity 
-« The, Jangnage, used by the court,in giving — 
judgment, satisfies,me, that.the, case was not 
decided.on the merits. ,.4, The bill.and answer ‘ 
being ready and the .argament, of counsel heardy ; 
itis ordered, adjudged, and. decreed,..that ithe’ q 
said ;bill be |, dismissed.” Ido not, presume, 4 
that any, \court;|in :this state, if a cause waa; 
tried, on its,merits,, would, merely state, tha 
the case, was decided on the, reading,,the pes — 
tition and. answer. At least, it cannot be .pre- — 
sumed,,that such inaccuracy, would. have beem q 





permitted, by the enlightened individual, who}. 4 


then presided in that court... 4 yo) «; 1% 
_ Nor,.if, the, case had, been, considered as 
settled between the; parties by) the, decision, 
would ;the. court :have ,used ithe expressions, 
« that the bill be dismissed”, ., That language) | 
is not used in giving final judgment, i" . 
_ Great stress is laid on the, petitionofappealy — 
stating, that a final:decree had been.renders) © 
ed; but I do not think, that any thing can ber @& 
fairly drawn from this,, Because, it, was neces; 
sary to use that, language; and, because, it is) 
- every day’s practice,,even when,.one of the 
parties have suffered;a non-suit. There.are 
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many cases which are final, so’as to. authorise og 
an appeal, arid not final’on the’ — os we 
and at issue. 

The néxt'question is,’ whether the -eonténct ™ 
proved here, gives any privilege over crés 
ditors merely personal. : iin 

This is not'a deposit, but'a‘ pledge, which 
is ‘defined’ by’ Pothier in’ his ‘treatise, “du — 
Contrat de’ Nantissment ; a contract by which 
the debtor, or seme one for him, gives to his 
creditor; a thing to be detained for the surety 
of his credit.. Our Code has adopted - de- 

finition; 446, art. 1. 

» And it may exist, and be created for a debt 
to be ‘contracted, or depending ‘on a condi- 
tion, as in this case before the court.. Pothier, 
id. chap. 1, sec. 3, n. 10. ) 

It is stated, by Febrero, and the author of 
the Curia Philipica, that in cases* of insol- 
vency, he who has delivered property to his 
debtor, by any contract which does not 
transfer the property in it, remains the mas- 

’ ter, and is’ paid in preference to the other 
creditors; and they both add, that the same 
privilege exists for the price, if the debtor 
should have alienated the object thus placed 
in his hands. Febrero, del Juicio de Concurso, 
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ee Rit Lb. 3, chap. 3, sec. 2,.. 185. Curta-Philipicg, — 
Sioa lib..2, Commereio Terrestre, chap. 12, Verb, Pres . 
vs, lacion, 415, n. 5. a 
——— A pledge does not amount to alienation: — 
ptignus manente proprictate debitoris, solam posseg, — 
.stonem transfert ad creditorem, Digest, liv, 13, tit, a 
7, Loi, 35. Our Code recognises the same 
doctrine, 446, 448, art. 1, 2, and. prohibits the : 
creditor ‘to sell it in case of failure of payment 7 
and declares, that the debtor remains the 4 
proprietor of the thing pledged, which is in — 
the hands of his creditors, only as.a deposit i 
to secure his privilege on it. Art. 15, id. : 
A difficulty suggested itself to me; in the ~ 
course of this enquiry, from what is stated by 
Pothier, in his treatise already referred to, 

chap. 1, art. 1. sec. 1, n. 6. t 

He observes, that in respect to insert 

real things, such as debts active, they are 

not susceptible of the contract of pledge; be. 

cause, they are not susceptible of a real 

delivery, which, according to him, is of the 

very essence of the contract ; and he cites, in 

support of the opinion, a passage from the 

Digest, iv. 41, Lot, 43, sec.1. It appears, hows 

ever, from a note on the text, that according 

to the practice in France, it had been held, 


/ 
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they might form the object of this contract, Cana 
ifthe act transferring them was passed be- ww 


fore a. notary... What weight the authority of 


this eminent writer would-have had on decid. 


ing this question, it.is unnecessary to say,’ as 
by a law of the Partidas, 1, tit. 12, ley. 2, it 
is expressly declared, that debts, and all 
other kinds of rights, may be pledged. 

These authorities are, in my opinion, deci- 
sive on the question. They establish.the prin- 
ciple, that when the debtor receives property 
by a contract, which in its nature, does not 
transfer the dominion or right in it; that -the 
owner retains the privilege of being paid, in 
preference to other creditors; that the pledge 
is a contract of that description, and that, if 
the thing be alienated, there is the same pri- 
vilege on the price. I am therefore of opi- 
nion, that the judgment of the district court 
be annulled, avoided and reversed, and that 
. the appellant be placed on the tableau of dis- 
tribution of the estate of J. Clay, as a privi- 
leged creditor, to be paid in preference to 
those merely personal. 


Martin, J. I concur in this opinion, 


Martuews, J. I do likewise, 


Cia¥ 
va 
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ga Itistherefore ordered, adjudged ‘and "dé 

v~ creed, that thejudgment of the district court _ 

ai ‘be annulled, avoided and :reversed, and that j 
me caEDI?°RS the appellant be placed on the tableau-iof 
distribution, as a privileged creditor, to be 


paid in preference to those merely personal 


























Livingston for the plaintiff, Hawkins for the : : 
defendants. ad 
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BROH vs. JENKINS. 
iif 

Ifaslave be Appgeat from the court of the parish andj. 

claimed by pre- 2 

scription, the city of New-Orleans. 5 
question is to be 

examined ac- oe a 

coding to the Turner, for the defendant. This suit is ~ 


laws of the coun- , 


try in which he brought by the plaintiff, as heir to his mother, 


was thus ac- { 


quired. to recover a slave named Lazare. 
A statute of li- 


mitations vests . [he testimony on the part of the plaintiff 
the property, t 


, * F . ie 
when it prevents js, that he is the only child of madame Broh; 
the former own- 


® “t 
er from recover- that the slave Lazare belonged to her, in the 
ing the thing, in 


: . ‘ @ 
consequence of year 1803, when she resided at Jeremy, in the 
a continued ad- { 


verse possession. island of St. Domingo; that she sent him to 
ngoaeapie of i Charleston in that year; that she died at Bar- 
acoa, about the end of 1808, or beginning of 
‘1809; that the plaintiff was born in 1792, or. 
1793, and was consequently 26 or 27 years 

old when this suit was commenced. 


The testimony on the part of defendant is, 
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that Lazare was‘in ‘possession ‘of Mr. Pla- 
cide in Charleston, about’ fourteen ‘years be- 
fore ‘this suit; was’ commenced, where: he ‘al- 
ways remained;‘until sold’ to defendant’; ‘that 
Placide sold him to Dastras, on the 26th’of 
May, 1806,::who» possessed him,’ as ‘owner, 
until his death inthe summer °1817,:a term of 
eleven years; ‘that he was in October, 1817; 
sold to Lazarus, that Lazarus sold hit to: de« 
fendant.on the :2d of August; 1819, th Charles- 
ton, South Carolina. ! 

| By the. plaintiff’s:own shewing, he - hig 
:mother were out of possession sixteem years; 
of that time more: than five years were) in the 
life time of madame ‘Broh, and more than five’ 
years elapsed after plaintiff came* of age} 
making the full term of prescription for: eapen, 
by our law.;' Civil Code, 488, art. (74... us! 
But the defendant contends, that by the laws; 
of South Carolina, his title:is undoubtedly pro 
tected; four years adverse ‘possession, in’ that: 
state, will give title against the former owner} 
if within the state, and five years if out of the: 
state. By that law whatever might have been’ 
the right of Placide, when he sold him to Das-! 
tras, there can be no doubt that the eleven’ 
years possession in Dastras gave hima) good. 


4 “gate * 
ee : 


“=, 7 


* 
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East'n District. tit}é, which descended on his death to his 


© April, 1821. 


“~~ heirs, and that» possession has continued ip — 


Sulhdnues, 


the descendants, and their vendees ever since; 
until the: institution of this entity in. Septem — 
ber, 1819. ! d Blow obiogll @ 
But it is contended by the plaintifi'e coum 
sel, that our law: of preseription does not ape 
plyin this case, because’ the’ thing was» ndt 
within the jurisdiction.of the state, and that 
the! Jaw ‘of South Carolina cannot apply,'bet 
cause it is not a law of prescription, but meres — 
ly a law of limitation, of the time within —_ j 
a suitmay'becommenced. © cong 
By the:laws of nature‘and of ‘nations, ' ae 
laid down by :Puffendorf, b..4, chap. 12, and By ~ 
Rutherforth, in his institutes, 6. 1, chap. 8, pros 
perty in things moveable and immoveable, in — 
lands and in chattels; may be acquired by long — 
possession, denominated preseription, or ot- — 
cupancy, and that mode of acquisition is con — 
moirto all civilized nations. In England, um — 
der whose common law, South Carolina is go — 
verned, that: mode was common as well ag in | 
those states where the same laws prevailedy 
But in the loose and undefined terms of thet! & 
law; in early times, in every thing but what! 
related to real-estate, no precise term seems 





OF THE STATE OF LOUISIANA. 


* 
529 


District. 


to havesbeen fixed, in which the. possessor of Favs, Dis > 
a chattel acquired a right to:it, in opposition to , 


to the first proprietor ;. and the courts adopt- 
ed, as arule, thatthe possession should have 
continued so long.that no one could remember 
the former:owner’s title. This rule gave’ rise 
to many suits, on stale demands, to. prevent 
which, the statute for limiting the time ‘of 
bringing suits was enacted ; that statute*pla- 
ced the occupant of the thing precisely on the 
footing of one who had acquired by prescrip- 
tion—#o wet, that he could not. be disturbed by 
any pretended former owner, after the lapse of 
the time fixed in the statute. 3 Bac. abr. 500. 

wPuffendorff says; “ the word prescription, 
imports strictly that plea, demur, or exception 
by which the person thus in possession inva- 
Jidates the claim of the first proprietor.” 

' Rutherforth ‘says, “ prescription is a right 
to a'thing acquired by long, honest and unin- 
’ terrupted possession, though before such pos- 
session, some other person, and not the yee 
sessor, was the owner of it.” 

The possessor is presumed m England, and 
in the several states of this union, to be the 
proprietor of the thing, and in fact is so against 
all but him who hath the very right; so that 

Vou m. 67 


Insximn -~ 





East’n: District. 
+ April, 1821. 
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none.can disturb him in the enjoyment-of that 
possession, but the rightful, proprietor: . . Lg, 
cases abr. 369, & 18; Vin, abreTle 4 4. wo 

. Therefore, when he who, once’ had - right, 
has lost that right, by neglecting to enforce it, 
by suit at law, the possessor remains the ow: — 
ner infull property ; that is, he possesses, with 
the capacity to hold against all the world, ” 
What idea have we of property in a thing, but _ 
the right of the possessor:to enjoy it, to the — 
exclusion of all,others? Where, or in what | 
state or country, that possession was acquired} © 
is, immaterial, provided it was honestly ac-_ 
quired, and has continued. so. long, that the 
former owner has lost his right of reclaiming — 
by suit. | 

It.is established by two decisions in the su- q 
preme court of South Carolina,. that, the poss | 
session of, a slave, or other chattel, does give 
title under their statute of limitations. 2 Bay; 
156, 425. i incigt 

In Virginia, under their act of Lenitghinadl 
sumilar to that of South Carolina, it was deci« 
ded, “that twenty, years adverse possession 
isa positive title to the defendant; it-is not ai 
bar to the action, or remedy of the. plaintiff 
only, but takes away his right of possession.” 
This was a land case. 1 Mun. Rep. 455. 


' 
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In'the‘same state, a ‘person without a valid eh 
title, who has possessed slaves s6’ Tong’ as'to hong 
be protected by the act of limitations, acquires 
a’legal title to'them, and ‘may sustain ‘an“ac- 
tion thereon: »'The court 'saidy* thatthe long 
and peaceable possession of the ‘slaves in 
question, acquired without fraud “or” force, 
gave ‘to the plaintiffs a ‘legal ‘title’ to’ them)” 
and might sue on that title: 3 Hen. SMun.66. 

And again, when’ examining into’ the'validi- 
ty of the titles of adverse claimatits of slaves, 
the defendants conceiving themselves protec- 

_ted™by the ‘act of limitations; ‘the court said, 

“# the possession of the plaintiffs ceased ifi the 
Year 1785, and this'suitwas not-instituted un- 
til October, 1791. ‘ There were more’ than 
five years adversary possessions inthe defen- 

* dants, which is a complete bar to the ee ’s 
title.” 4 Hen. & Mun. 145. 

If the court had understoodthe act only 
to be a bar to the remedy, they would have 
said nothing about barring the title.” But, if 
the title is barred, it must be; because it is di- 
vested, and acquired by somé other. 

But the same’statute has received the sdihe 
construction in the supreme court of the uni- 

' ted states—to wit, that the possession of slaves 
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Buy i will. ripen into a title, to the, ee 5 


Cranch, 385. 2 i 
A contrary doctrine would - bring with, itch 


consequence inconsistent with the ‘known. — 


principles of right of transmitting title toithings, 
to wit, that the possession would be protected, — 
in the first person,and not in the second, hay- 
ing a) derivative right. So long as the first ‘ 
possessor should retain the possession, even — 
until his death, he would. be safe in the enjoy- - 

ment of the thing. But, so soon as he parted -_ 
with it to another, whether by sale, or by des» | 
scent, this new possessor would be exjie : 
to the action of the old. proprietor, whose q 


action had been long barred by the act of — | 


limitations. Such a state of things would-dee 
feat the very ends of the law, which are ne 
quietus of man’s possession, j 

But the law is otherwise, as I understand it, © _ 
and those who have lost their right of action, 
to chattles, by the operation of the statute, as 
against the first possessor, can never assert it 
against any second or subsequent possessor. 

In this ease, can it be pretended, that Mr. 
Dastras had not a good right to the slave, after 
a possession of eleven years ? Can it be pre- 


tended that Michael Lazarus, had acquired 
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no right to the slave, by his purchase from Pests Oe 
Dastras? And, can it be doubted, that thedee ww 
fendant Jenkins acquired title in South Caro- rs : 
lina, by his purchase, from Lazarus ?* Will any 
one preténd, that under the laws of!South 
Carolina, the. present plaintiff could: -have re- 
covered: the slave in that state from Dastras, 
Lazarus or Jenkins ?, By what rule-of daw is 
the right to the slave, thus acquired by:the® 
laws of that state, divested ‘or weakened by 
removing into this state? Is.not every citizen 
removing from one into another state, so pro- 
tectedilin all. his rights, acquired-under. the 
laws.of the state from whence he removed? 
Js it not a principle well established, ‘that the 
lex loet contractus shall govern the rights of 
the parties; the cases of interest, the cases of 
marriage, and succession, &e. ‘are familiar to 
every one, that vested rights will not be lost 
by a removal into another state. 

But, whatever may be the opinion of the 
court on the foregoing view of the case, I con- 
tend, that by our own state laws, the right by 
prescription is complete in the defendant, 

The Spanish law, as found in the third Pars 
ttda, title prescription, shews, that he who pos- 
sesses in good faith, believing himself the ow- 
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ea ner, may acquire title to the thing by preserip. ; 
tion; though the thing did formerly belong’of _ 
: -" 4 <_< right to another ; under'this law lived madame — 
, Broh. ‘By our ‘Civil: Code, “482, art. 32; “pre 
scription isa manner of a¢quiring “property, 
or of discharging a debt by the effect of time, 
under-the conditions regulated by law.” 
«Slaves may be ‘prescribed for in half ‘thé | 
‘time’required for prescription of immoveable | 
estates';and in:the same manner, and subject 
tosthe ‘same'’exceptions.” Id. 488, art; 72 | 
Immoveable- estates may be prescribed fon, 
after the expiration of ten years, if*the tre 
proprietor resides here, and after twenty, # . 
he resides: abroad. Id. 486, art. 67. Every 
man ‘is presumed to have possessed fairly, a 
honestly; until the contrary be proved ; and it ' 
is sufficient if he commenced his possession 4 
fairly: Id. 488, art. 71 & 72. In our ease 
there is not only a total absence of proof on — 
the part of the plaintiff, of a knavish posses 
sion, but the proof is abundant, that it was — 
bona fide, and fora fair price. To the time of 
our possession, we add that of those who pos _ 
sessed béfore us. Civil Code, 484, art. 43. To @ 
our own, and thus we complete seventeen years: 
But it will be said during part of that time the 
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plaintiffiwas a minor, and the prescription did 2st os 


not run’ for.that term; let this be examined, ~~~ 
and it will be soon seen to avail nothing. ‘The 
mother; of the plaintiff. was out of possession 
from some time in 1803, until since,about the 
latter end! of 1808, when she died at: Baracoa; 
making more than five years. The: plaintiff 
came of age in Louisiana, 1813, and the suit 
was begun in. September, 1819 ; making ‘six 
full years after he was of age, for the:prescrip- 
tion torun against him. 

“Now we have.seen that ten:yearsiis the full 
time of,prescription, where the: plaintiff re- 
sides abroad, surely it cannot require more 


when half that time he resided: here. Now 


add the five years of madame Broh, to.the 
six years of her son’s time, and we have more 
than ten. to complete our right.. So, that 
taking this case by the law of Carolina, our 
title is a legal one. The whole:time had run 
against madame Broh,.in her lifetime; bythe 
Carolina laws, and. the title in Dastras was 
good; the whole time required by our law, 
has run against plaintiff, and the title in Jen- 
kens is good. But if I failin this, we cannot 
be dispossessed without being paid the price 
ef our:purchase.: Civil Code, 488, art. 76. 
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There isa distiniction very manifest ‘be. 
tween the possession of things, and the nom 
performance of an express allegation; a debt 
being contracted in one state is recoverablein 
everyzother. This is a positive obligation; — 
when contracted, the statute of limitations 
formed. no part of it, and even if the action j 
was barred, a new promise would revive ‘it; _ 
But net so with things in possession of which _ 
the possessor believes himself to be thé 
owner; adebtor is morally bound to pay his 
debt, ‘nomatter how long his creditor may 
have forborne to demand it, and the eduity of) 
the statute, in favour of the debtor, rests 
the presumption of payment, arising from the | 
long silence of the creditor. Besides a debt 
is invisible, a promise is not a thing, the pro E 
misor, or debtor remains in possession of no 
specific thing transferable by him to another; _ 
it is in every respect different from chattles, of ; 
things visible; tangible, and moveable, the | 
right to which by long possession is given by _ 
the law of the place, and not by any contract — 
or sale between the parties; the law is the 
ingredient, essential to the right, and a right 7 
thus acquired is permanent and transmissablei | 
A contract has reference to certain laws, a® 
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where by the law of the place, a certain in- Pat's Disties 


terest is fixed, payable ‘on the debt ; the law 
of interest is an ingredient. in the contract, 
and wherever it may be demanded, by suit, 
the law of the place of the contract will be 
regarded as fixing the rights of the one, and 
the obligation of the other. Therefore, the 
statute of limitations of one state has:no vali- 
dity in another, as it regards the performance 
of contracts, for the payment of obligations; 
but of rights acquired under them, they ought 
every where to be regarded. 


Livingston, for the plaintiff. . Madame Broh, 
the mother of the plaintiff, left St. Domingo, 
on account of the revolution, and came to Ba- 


racoa, in the island of Cuba, bringing with her 


two slaves, Lazare, the subject of the present 
suit,and another. I 1803,she sent those slaves 
to Charleston, by Darginier, to be kept ‘until 
she should send for them; male negroes from 
St. Domingo not being permitted at that time 
to remain at Baracoa. She died the last of the 
year 1808, or the beginning of 1809.» 

Her son, the present plaintiff, was born in 
1793, and is her heir. 

He arrived here in 1809, the negro Lazare, 
Vou. 1x. 68 
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em month of August, 1819, and this suit was com _ 


menced the 15th September, inthe same year; _ 
The defendant sets up the title of prescrips : 
tion, by virtue of possession, in himself and ; 
others, under whom he claims, founded on ses : 
veral sales which he produced, but, as we ak | 
lege, does not properly prove. ve 
The first question to be disposed of is, by — 
what law will the court judge of the prescrip. _ 
tion; that of South Carolina, where the slave 4 
was, or that of this state, where the suit is 
brought; if by the latter, whether any prescrip- _ 
tion ‘begins to run until the subject of ‘it be 
within the jurisdiction of the state; and finally, 4 
if it should so run, whether our laws of pre- 
scription, as applied to the facts in this. case, 4 
will give a title to the defendant ? ’ 
On the first point. It is not clearly settled 4 
as law, that the lex doci contractus governs in all — 
questions, relative to the construction of such 
contract, but that the /ex fori must govern the ~7 
proceeding to enforce it and all its incidents, | 
for the first part of this statement, see 2. Hube-- 
rus, 30, 1 Gal. 375, 2 John. 241, 5 Cranch. 289, @& 
2 H. Bl, 553; for the second part, Hub. ui 7 
sup. 5 Cranch. 289, 296, 302, 1 Gal. 376, 2 John. 
199, 2 Mass. 89. 
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¥ 
ee _ A plea of the statute: of limitation, or pre- "ast Hee 
ai scription, as it is.stiled in our law,.is‘oneof ~~ 
“ ‘ _ these incidents to the mode: of proceeding, me ey 
a which is to be governed by the lea fori, Nash — | 
~ 3 vs. Tupper, 402, 3 John. 267, 2 Mass. 84. In 
} j addition to these direct authorities, on the 
effect of foreign statutes of limitation, it may 
Pi be remarked, that so little authority was 
a thought due to the acts done in other states, 
> that neither letters of administration, nor let- 
4 ters testamentary obtained in one state, have 
. d been deemed sufficient to authorise the bring- 
Ni ing a suitin another. 1 Cranch. 282, 2 :Cranch: 
a 323. 
- If the law of prescription of this state be the 4 
) q only one that can apply to the defendant’s 


case, the first enquiry is, whether any pos- 
session, in. a foreign country will support this 
plea ? I do not find, any express decision on 
this point, and I believe it has not yet'been 
litigated. We must therefore, apply to the 
words of our law, and endeavour to. find its 
true construction. . Civil Code, 98, art. 19.— 
Slaves are, considered as. immoveable by the 
: | operation of law, ibid. 486, art. 67, “aman whe 
becomes possessed of an immoveable estate. 
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mg fairly, ‘and honestly; and by virtue of a just 
yt at title, may prosecute for the same, after the 


JENKINS. 


expiration of ten'years, if the true proprietor 
resides in the territory, and after twenty years; 
in case the said proprietor resides abroad.” »« 
Article 74. “Slaves may be prosecuted for 
in half the time required for the prescription 
of immoveable estate, and in the same mans 
ner, and subject to the same rule.” 

Slaves, by these provisions, are put on the 
same footing with real estate, but a posses- 


sion to give rise to a prescription of real es+ _ 


tate must, from the necessity, be im the state, if — 
therefore, the words of the Code are to be tak 
en literally, the same kind of possession would 
be necessary, in the case of slaves. Is there — 
any thing either in the contract, or in sound 
reasoning, which would lead ‘us to a different 
construction? It is thought ‘not. © The latter 
member of the 67th article, above quoted, pro+ 
vides only for the two cases of the absence, 
or presence, of the true proprietor ; that of 
the defendant, or possessor, is “not provided 
for, because the action being in rem, the plain- 
tiff might always bring it, whether the defen- 
dant was absent or not. But this reason, dows 
not apply to a slave out of the state, when 
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could be brought, until the slave or the holder 
came within the jurisdiction of our courts, and 
therefore, it would seem. both unjust, and 
against the spirit of the law, to give effeet. to 
a prescription which the true proprietor could 
not have avoided, by bringing his action. 
Poth, Ob. n. 678, gives us the reasonsion which 
the prescription (of actions) is founded, which 
he says, are two—1. Presumption of payment: 
2. As a penalty for. negligence,.in not pro- 
secuting a right. The first of those reasons 
cannot apply in the case of a prescription, 
founded on possession; it must then. be for the 
second reason, and. for the obvious. one, of 
the interest which every community has of 
proteeting long possessions, that the pre- 
scription of this kind, here.pleaded, was estab- 
lished. . But the negligence, for which the 
party is to be punished, must surely be one 
which respects our own laws; so heavy a pens 
alty would never be imposed to make our 
citizens vigilant with respect to the laws of 
other countries ; but there can be nonegligence 
_ imputed to aman, who has no opportunity.of 
applying to the laws of his own country, and 
thus Pothier teaches us expressly, ».679.— 


Baom. 
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yom  Nvesulte dece qué vient Petre dit, que tempat 
wa prescription ne peut comimencer a courir que . 


CASES IN THE SUPREME COURT 


que le creancier a pu intenter sa demande ; car onne’ 
peut pas dire gil a tardé a Pintenter tant el 
pouvoit pas Vintenter ; dé la, cette masime genérale 
sur cette mattiere : contra non valentem agere, nul 7 
la currit prescriptio. cg 

‘As to the other reason, on which possessivé 
prescription rests, the interests of the commu: — 
nity, in securing long possessions, that can only 
apply to possessions acquired, and cjeyon 
under that community; for one state has — 
clearly no interest whatever, in protecting an 
unlawful possession, which was only of a fonill 4 


days duration, under its laws, although it might j 


have been the interest of the country: front L 
which the possessor came, with the proper: _ 
ty, to have protected him in it, if it was of 
sufficient duration, while he remained with E 
it, under the laws of that country... And our 

law, with respect to moveables, is founded on | 
this principle, and strongly corroborates my 4 
reasoning. “Ifa man has had public and no 
tortious possession of a moveable thing, dur- 
ing three years, in the presence of the per- 
son who claims the property of the thing, 
said person being a resident of the territory, 
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is presumed to have known the circumstance. vigor, 1821. 
The property becomes yested in’the:posses- . 
sor;tnless the thing lias.‘been stolen.” Civil 
Code, 488, art. '75. ; 
Here we find, that to prescribe fora move- 
able, both parties must have been within’ the 
state, during the whole period of prescription 
Now, though slaves are declared. immove- 
ables by law, no law can make them so: by 
a) nature; they are liable to be taken:out of 
the territory and sold, which other immove- 
ables are not; and it-would seem very extra- 
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ordinary, that a ‘possession under such a sale, 

Z in a foreign country, should deprive the true 

, owner of his. property, even in cases ‘where 

f such possession may have had the duration 

required by our laws, to have had that. effect, 

if the possession had been within the state. 

: And if the construction, contended for, be: 

j true one, our law gives greater protectioi 
to the owners of other moveables, than it 
does to those of slaves, which are, notwith-' 

‘ standing, placed in a higher class. -If a man 

4 steal my horse, rides him out of the state, and 

there sells him, I may claim and recover him 

@) = ‘from the bona fide purchaser, if he bring him, 

after twenty years, again into the state; but 
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East's District: the same operation ‘performed with respect — 
April, 1821 
_~ to my-slave, deprives me of my property in 

eX him, if he be brought back after a lapse*of — 
— only ten. This is an anomaly which ought 
not lightly to: be introduced into our ar jhe 
prudence. ae 
In whatever light then, slaves may be coh 
sidered, whether as immoveables or move. — 
ables, the prescription can only begin from : 
the time the slave is brought within our juris 
diction, if moveable from the necessity of thé | 
case; because the possession — property; | 
if literally taken, must be within the juried 
tion. If moveable, from reason and the ex — 
press words of our Code, the possession must 
be in the wore and in the presence of both 


parties. a 
But, even if the possession in a cone 
country, be considered as sufficient to esta 
lish a prescription, it must, at least, have been - 
attended with the circumstances: required wd ; 
our law, both as to origin and duration. «> { | 
First, there must have been a continued 


possession for five years, in the presence, or 4 
ten years in the absence, of the parties, after — 
the party became of age; and this possession 
must have been bona fide, and founded op a © 
just title. 
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‘The ‘slave in question,''was' entrusted, as 
appears’ by the testimony; in’ 1803; by madame 


Broh, the plaintiff's mother; to-a! Mr Dar. 


ginier, to carry to’Charleston. There’ isino 
sale produced, ‘either from:him or fromthe 
owners; but'a paper, purporting ‘to be the 
copy of a’ sale; from Placide Bossa, to John 
Dastras and Mathew Dastras, ‘jun. ;' was ‘pro- 
duced on ‘the trial, and ‘excepted:'torby ‘the 
plaintiff, p. 27, document C.”' ‘This eopy ‘is in 
serted in the record; but; we argae, ought 
not to have ‘been received, because it is not 
authenticated in the manner required ‘by’ the 
act of congress. That act; 'vol.'3, (revised 


edition) 621, March 27,1804, directs-i, — 


That, “as to records and exemplifications of 
office-books, not appertaining ‘to any. court, 
they must ‘be authenticated ; ‘first, by’ the -at+ 
testation of the keeper of such ‘records or 
books, and ‘the seal of his office, if there be'a 
seal—2. By the certificate of the governor, 
chancellor, &c.. under the great seal, that 
the said attestation is in due form, and by. ‘ass 
proper officer.” 2 
Now, without raising any question; whe 
ther this is such a record, or exemplification 
asis intended by this act ; two essentials to 
Vo. ix. 69 
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mee eae the introduction,of. this. paper are. wanting. | 
wy~ It.ismot underithe seal, of ‘the keeper of, the 


yi isnaiiis! 


records, from; whence, it ‘purports, to have 
been copied. Nor. is the)want of a seal eup. 
plied. by ‘any allegation, that there was,none,, 
Secondly, “the governor certifies}under,the — 
great seal, that B..Elfie, who has signed ,the : 
certificate, is deputy ‘secretary’ of state, and — 
that due. faith, credit; and authority, oughtt 
he given.to his proceedings and certificates. ag ‘ 
such.” Yet.he does, not: certify, that which — 
the law expressly requires, and which) is most — 
essential for, us, to, know, | that), his. attest, 
tion is-in due form, and. that he,is,really the | 


proper-officer to: certify copies ofideeds..ijijy 
« The governor, might have) given. the sang } 


certificate of the act of a notary, a justicelof — 
the peace, or any other officer who. had:nothing | 
40 do, with the. records of deeds.. And sfor — 
ought that appears. here, except! from jMs — 
Edfie’s. own certificate, we have'no, such-ptool 
with respect to him;) besides, even. supposing ’ 


this to be. full proof, that this is a) copyofia ' 
adeed. What proof is there that, such.copy | 


is ‘good evidence:in Carolitia,) (withont pro 


ducing the original.) « «> ont 


' This paper then angi not to have onan: 
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tion for a'presumption. j« ac: 0) botdidxe 


i) he next:deed isifrom: John ‘Pauli Dastras,, 


by:precuration of Mathew Dastras, to. Michael 
Lazarusjdated Octoberi2, 1817. ‘Thisdeed 
was produced imioriginal, but was'not (as! we 
say)'duly proved.>..ft ‘was: authenticated! by 


one witness; who swore:to the hand: writingvot 


Villars, one of the subscribing witriesses;':the 
rule! has: been’ to admit ‘this proof! where the 
witness:is abroad ; but 7t is only’ fromoa:princs 
ple:of convenience (and in. some casesf: ne+ 
cessity): where the) witness’ residence as not 


knowns idnd itvis always'stated'to be, because 


the witness:is'not’ within'the: reach-of process 
of the:court; but in cases where the ‘witness 
has been’ actually examined ‘in the cause, the 
rale cannot apply. *Here*then wasa-commis- 
sion ‘to Charleston, and ‘Villars’ was examined. 
It is true, he says, ‘he signedy as'a. wittiess, a 
bill of eale*of this:slave to? Lazarus, but ‘he 
deseribes’ a very different one; he says‘it was 
from Paul Dastras—the deed produced is from 
John Paul Dastras; he says:Paul Dastras was 
the owner, the deed is from John P. Dastras, as 


-attorney)for’Mathew Dastras ; but'if he had 


described the deed accurately, it would not 
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sufficient ;)it ought itovhavé-been 


~~ exhibited to him, and :his jtestimony in this 


forme will! no’ more avail:the defendant, that if 


* heshad/ given the same: testimony at: thebar, 





without shewing him the deed. Theruleseems — 
to: be established in’ the court ofthe united 
states, ' that it'is only in eases where the testi. F 
mopy of the witness cannot-be had, that proof ; 
of his-hand:writing |is to be received. Nowjii — 
this ‘casey his testimony. not only could have — 
been: had; but, actually was ‘had, and- would — 
have been regular, had the deed been exhibiy 
ted to him,'and this neglect of the defendant — 


can not be supplied by proving his hand J 
writing, see 5 Cranch: 13,14. \Can-our court § 
follow.a better authority in establishing rules § 


of .evidence,' than the supreme court. of the 
united, states? The same objection lies) to 
the proof of:the remaining deed, from Lazarus 
to Jenkins, the present defendant, : if 

Besides the court cannot but be struck with 
a remarkable confusion, and even contradic. 
tion, in the testimony, with-respect to the ae if 
sessors, of this negro. 

Mathew Dastras, who appears as one. of the 
vendees of this negro, in the deed from Brob, 
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and as'the seller, by his attorney, John P. Das- 
tras,:in the deed to Lazarus, is examined asa 


‘apr, 182 
PY ay 
Brow 


witness; and’ says, that nthe = 


was the property ‘of Paul Dastras, but ap- 
pears: perfectly ignorant of John Dastras’s in- 
terest, and what is more et gi of his 

It results: then from this! Vvvebtlipatiody that 
no deed: has been properly: proved: on! the 
part of the defendant, and that of course; there 
is no foundation for the eS tt he has 
pleaded. ral § 

The copy of the deed ‘from Bossa, to Ma- 
thew and John Dastras, is totally informal, but 
if it had been produced, there is no regular 
claim, for the next deeds not from the’gran- 
tees in the first. 

If the two last deeds should even be mannite 
ed, the eldest only goes back to the year 1817, 
two years. before the suit was brought, and as 
our law requires ten years, under a lawful title, 
between absentees, to found a prescription, 
these conveyances, if admitted, will be of no 
service. ia 

But suppose all the deeds proved, that the 
possession has been transferred, and that 
possession in a foreign country is sufficient, yet 
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w~~ can on no principle, go farther back than hig 
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He 


pretended deed from:Bossa, to the, Dastras’s, | 


, Jamar the 26th May, 1806,,.‘Madame.Broh died, 1st 


January 1809, the difference is, two.years;five 
months. ).))¢oches ye) Tea 

The plaintiff was sin an . infant, being 
born ,in:1793, » He was. not: of age then till 
1814,\say prescription ‘began to run -against 


-dim/in the middle of that year, the suit: being 


brought on; the 15th of September, 1819. 
There was against him five years. [eg 

The whole time of prescription, seven years 
five months, allowing all their deeds; and, ona 
supposition, that all: the. points I have macy 
should. be decided against me. 


Porter, J. The presiding judge of this 
court, has gone so fully into the case, in the 
opinion which he has prepared, that I shall 
confine my examination to what I consider 
the main question in the cause, and that is, 
whether the statute of limitations, of South-. 
Carolina, has vested a title to the slave in the 
defendant. bi: 

This enquiry, I think, will be’ best con- 
ducted by pursuing the following divisions of 
the subject :— 
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East’a District. 
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rolinaP® eh | ne  ieatly Vee 
. 2. Whether: the owner. of the property iis. — 

bound by'a daw: of this! deseription, when vit — 

proved, that he did-not reside in the panyare 

— it was enacted? bin bevinpo 
3. Supposing the title'to have ined the 

state. where. the statute was’ in force; is there 

any thing in: our laws'which prevents;the de- 

fendant —— the benefit of that title. meme ? 














aw The ‘statute of South-Carolina, i is an act 
of limitation, and from the perusal of i it alone, 
it might be doubted, whether it was any ‘thing 
more than a bar, which could be plead by 
the possessor, to an action in which the ‘pro- 
perty was demanded. But it appears, ‘that 
judicial interpretation of the act has held, that 
it vests title, and there is no doubt, from the 
decisions in that state, that there, the. person 
elaiming slaves, under the statute, could re- 
cover them in the hands of another, as well 
as plead the act to an action commenced. 2 
Bay, 156, 425. 
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. IL The next point, whether the plaintiff; not 
being a citizen, or resident ‘of South-Carolina, 
can lose his right to property by alaw of, that 
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country, is that which has presented the most 


w~ difficulty to my mind.—If it had been shewnin 
_ this ‘cause, that both parties ' were’ citizens of 


that state; I should’ have no ‘doubt that: both 
were bound by these laws, in virtue of whieh 
the one acquired, and the other lost a title ‘te 
the property, and that the right thus acquired 
would-not: be destroyed by the removal of one 
of the’parties into another country: 
It is stated’ by: Huberus, an. eminent) writer 
on the subject, that whoever makes a con- 
tract, in any particular place, i is subject to 
the laws of the place, as a temporary citizen, 
3 Dallas, 370, in note. The rule is held to 
apply, y where a contract is made in one coun- 
try, to be executed in another, and the law of 
that where the agreement is to be performed, 
will form the rule of action for the parties. 
Now, although it has not been shewn, that the 
plaintiff, or those under whom he claims, ever 
were residents or citizens of South-Carolina ; . 
or that they made any contract there, in 
relation to the property now sued for; yet 
enough, I think, has been proved, to enable 
us to apply, safely and correctly, the prin- 
ciples of law just stated to. the’ ‘case! now 
before the court.’ For'as the evidence-estab= 
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lishes, that the slave in question Was:sent by ®*s ape, an. 
the plaintiff's mother into South-Carélina, a a 
under the care of an agent: This was a vo- os. 

° ; JENKINS, 
luntary placing of her own property under 
these laws, to enjoy their protection; to take 
their advantages, if any in relation to it; and 
consequently, to bear with their ineonve- 


niences. 


Ill. If the title set up here, was by sale, 
donation, exchange, or any other contraet 
made in South-Carolina, we should hold it 
good here,’ if it was so in that state; and the 
only enquiry would be, did ‘it vest title there? 
Prescription is a mode of acquiring. property. 
Civil Code, 482, art. 32. Pothier, Tratté de ia 
Prescription, chap. 1, as strictly so asthe 
cases of contracts just put. Digest, liv. 50, tit: 
16, lot. 28. -If ina common:case of alien- 
ation, we hold it good and valid, because the 
laws of the country, where it was made, held 
it so; I cannot see any good reason to reject 
that of prescription; for it vests and divests 
title by the very same authority, which de- 
clares, that other species of contracts have 
that effect. 

In some of our sister states, it has’ been 

VoL. 1x. 70 
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wana aa veld, that in a suit for the recovery of money, 


w~\-~ ‘thelaw of limitation in the ‘state where the 


suit is brought, must govern the rights of the 
parties, and not that, where the contract was 
made. There is a clear distinction ‘in’ my 
mind, between cases of that description, when . 
the statute is plead as a bar to:the demand, 
and that now before the court, when it vests 
a complete title to a specific thing ; for I have 
already stated, that I cannot distinguish’ be- 
tween the title conferred by prescription, 
and that acquired by any other mode of alien- 
ation and ‘acquisition. When the question 
does occur here, in a suit for money, it will 
be then time enough to examine, whether the 
law of this state, as it regards the limitation 
of actions, or that, where the parties contract- 
ed and lived, shall govern their rights; or if 
the decisions on this. subject can be recom 
ciled with the principles of law, ‘or supported 
by the authorities on which they profess to 
rely. } 


I am therefore of opinion, that the judgment 
of the parish court be affirmed with costs. 


Marti, J. I have carefully considered the 
opinion, which judge Mathews has prepared, 


‘a 
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4nd is about to read, and perfectly:concur ae ae 
with him. » vine cided. * 


Maruews, J. This suit is brought to reco- 
ver from the defendant, a slave in his posses- 
sion, claimed by the plaintiff, as sole heir to 
his mother, in whom he alleges title, at the 
time of her death. e 

The defendant relies on a title derived 
through several persons residing in South- 
Carolina, and on a right acquired by posses- 
sion and prescription; judgment being for, the 
defendant in the court below, the plaintiff 
appealed. | | 


The evidence on the part of the appellant, 
which is entirely oral, establishes his -heir- 
ship, as alleged, and shews t his mother 
had the slave in dispute, while she resided in 
the islands of St. Domingo and Cuba, from 
which latter place, she sent him to South- 
Carolina. 

The acts of sale offered by the appellee, to 
support his title, were objected to by the coun- 
sel of the plaintiff, as not being sufficiently pro- 
ven; and bills of exceptions regularly taken 
to the opinions of the judge of the court a quo, 
by which they were allowed to be given in 
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's Diswict- evidence.» But: from the investigation whieh 
“~~, ‘I have given to the cause, it is deemed unne 
cessary to examine those exceptions; asthe 
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testimony received without opposition, clearly 
establishes an uninterrupted and peaceable 
possession, of at least fifteen years duration, 
in the persons under whom the defendant 
claims, 

Admitting that the evidence in the case 
proves title in the ancestor of the appellant, 


and that the defendant’s claim rests solely on — 
a title, vested in those under whom he holdg a 
the slave, acquired by prescription; the first e 


question to be diposed of, as stated by the 
plaintiff's counsel, is, by what laws must the 
cause be decided, in relation to the title set 
up by the llee? Those of South-Caro- 
lina, where the property was, or those of this 
state where the suit is commenced ? I am of 
opinion, that the validity of this title, by pre- 
scription, ought to be ascertained and deter- 
mined according to the laws of the former 
state: were it to be settled by our laws, on the 
subject, there would be little difficulty in de- 
ciding the case, as they could not operate on 
the slave in dispute, previous to his having 
heen brought within the limits of the state; 
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mencement of the present action, = 4) 
The law of South-Carolina, on: which the 
defendant rests his title, is a statute of limita- 
tions ; prescribing the period within. which 
suits may be rightfully commenced in. that 
state, having for their object and. end, the 
same which is here sought by the. plaintiff 
The period of limitation is there, four years, 
for persons present, and one more. is. al- 
lowed to those who are absent, making five 
for the latter, and by the lapse of this time, 


_ their right of action is barred. 


It is contended on the part of the atiilinats 
that this law must be considered as relating 
only to the remedy, or relief grantable by 
courts of justice, and-not to the right of pro- 
perty. In other words, that itis lex fort.and 
not /ex loci contractus ; and that to the former 
species of laws, a foreign tribunal will give no 
effect. So far as they relate to the recovery 
of debts, from the cases cited in support of 
this doctrine, little doubt can remain of such 
being the practice adopted. by the courts in 
several states of the union; and supported by 
the opinions of judges highly eminent, for ta- 
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ahd this did.not happen, as: is shewn. by the Pat» Misnics 
record, until wnat on. Eur ee w~ 
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ed lents‘and learning: Without admitting or de. | 
“~~~ nying the correctness of these decisions, ag 
Bron —T : . 
founded in justice, policy, and a proper comi- 
ty between states. I think the case now un- 

der consideration, may be clearly distinguish: — 

ed from any which have been exhibited to'the | 

court. The questions in them decided, turn ‘ 

ed wholly on disputes about privileges, ora — 

right to recover debts, barred by the lawsiof “J 

limitation which were in force, in the former j 

residence of the contracting parties ; and such 4 






v8. 
JENKINS. 









laws are based solely on a presumption of J 





payment. In no instance was there any com ~ 





test relative to rights or title, vested in the 





possessor of property, as a necessary conse- 





ee quence, resulting from a statute of limitations 
which barred the claim of the owner. : 
Whatever might be my opinion, as to the — 
force and effect which ought to be given to 
the laws of limitation, of a foreign state, in res 
lation to the recovery of debts, I have no doubt, 
they may become the means of acquiring title, 









when they operate so as to prevent the prow | 
prietor from recovering his property, incon- 
sequence of an adverse possession. 
Possession of things is prima facie evidence 
ef right and title to them; and if it has beemof 
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such-duration, that..the laws of the ‘country; 
where they are situated, will»not allow the 
possessor to be disquieted. - I do not thinik it, 
by any means, a forced and unfair construc- 
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tion of law, to decide, that title, absolute and : 


indefeasible, is gained by such possession. — 
The owner, by neglecting to use” ‘the remedy 
accorded to him, loses his. right, which the 
bona fide possessor acquires. 

It is.perhaps true, that fraud on his part, or 
excusable ignorance on the part of the pro- 
prietor, might require a different interpreta- 
tion and application of the law of limitation. 
But in the present case, it cannot be pretend- 
ed that either of them existed. The evidence 


shews that good faith accompanied the. pos- 


session of the slave, in every change of mas- 
ter; and that he was-sent. by the plaintiff’s 
mother, to South-Carolina; so that she could 
not be ignorant of the laws under which he 
was placed, and her means of redress against 
adverse possessors. 

This view of the subject places a law of 
limitation to an action, for the recovery of 
property, on a footing with the usueapio of the 
Roman system of jurisprudence, viz. a mean of 
acquiring property; nor am J able to discover 
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Bast Tigais’ ANY incongruity in the principles, on which — 
w~ these rules are founded—usucapio is defined — 
os in the R. Digest, to be adjectio dominit: per'con. — 
TEREINS.  sinuationent possessionis, temporis lege definiti — 
It was’ introduced for the public good, that — 
the titles of property might not forever re ] 
main uncertain ; after allowing sufficient time 
to the owners, to pursue their claims. D. 41, 
3, 1 et 8: 
In the early periods of states, it may be — 
considered as sound policy, to make the time 
for acquiring property by possession, of short 
duration. By the ancient Roman law, as com 
tained in an article of the Twelve Tables, oi | 
year of possession was sufficient to save title 
to moveables, and two to immoveables, bing 
what were termed res mancipii. In regard té 
incorporeal things, the Pretor had established 
a prescription of tenand twenty years, or as 
it is called longi temporis. At first, under this 
prescription the possessor did not acquire thé 
dominion of the thing, but only the benefit of 
an exception, or plea in bar, to any action ; 4 ) 
brought by the proprietor. Afterwards the 
actio utilis was accorded to the possessor to 
recover the thing, when he had lost the pos- 
session, pour revendiquer la chose, as expressed 
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by Pothier. The distinction between the res Baa Dist ey 
mancipis § nec mancipit, was abolished by the ww: 
empetor Justinian, and usucapio and prescrip- 2 
tions longi temports put on the same footing ; 
this constitution, on this subject, it is believed, 
forms the basis of the laws, relating to pre- 
scription in those countries, which have founsy 
ded their jurisprudence on the Roman law;~ 

and, in all of them, it is considéred a mode of 


: baad sci ee “ ‘ 
. Se ae Ba OL . ss 


i ae Fe i oe 


. e acquiring property. But it is seen, that even 
. 4 before. this law of Justinian, an action had 
a been accorded to a possessor, to recover pro- 
- _  perty, of which he had lost possession; and 
: ‘ this could only have been regular, on the 


principle, that he had acquired title by. such 
a a possession. 

: Upon the whole, I am of opinion that laws 
; limiting the time, within which actions ought 
d to be commenced, for the recovery of proper- 


a. a 
i s 


ty, may operate in such a manner, as to vest 
a title in a bona fide possessor, and that the law 
3 of South-Carolina has produced this effect in 
Ww the present case. 


It is therefore, ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed with costs. 


Von 1x 71 





562 _ CASES IN THE SUPREME COURT 


East’n re TURPIN vs. HIS CREDITORS. 


PN . 
TURPIN Apreat from the court of the parish and 


HIB CREDITORS city of New-Orleans. 
Th f eae | 2 a 
1817, does a Porter, J. Pizetti, one of the creditors, — 
require@hat an- |, ws nage 
terior claims be Claims a privilege on the estate of the insol- — 
recorded. . : 
A promissogugent, for the balance due him for the price of 

note does mn Pega * o> 
work a nova & building, erected on a lot in the possession 
ti t t. ; ° ¢ ° 
‘Butit chivints of Turpin, and sold by his syndics since his 
the effect of the , , ; 
prescription of failure. 
ene year. . ° 
From the evidence it appears, that on the — 
completion of the building, three notes were ~ 
given by Turpin to Pizetti, payable at four, | 
eight, and twelve months. The two first ; 
Were paid, and the last was renewed by the 
note now annexed to the record. Turpin, at 
one time, drew up a receipt for the claimant 
to sign, acknowledging payment and satis- 
faction of the original contract, which he re- 
fused to do. 
The parish judge allowed the privilege. 
From this decision one of the creditors has 


appealed, and now urges three different 


. grounds, that the judgment of the court be- © 7 


low, should be reversed. 
1. That the elaim has not been recorded 
according to law. 
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2. That there has been a novation of the 


debt. gid “* 


3. That it is barred by prescription. 

The act of our legislature, requiting’ con- 
tracts of this kind to be recorded, was’ passed 
the 18th of February, 1817. The agreement 
for the building of-the house, on which the 


laws are never Construed to have a restro- 
spective effect; and if any doubt existed on 
that head, the act itself would remove it; for 
it expressly provides, that “ for the future, in 
all claims,” &c. Expressions so positive, it 
seems to me, leave no room for interpretation, 
and I am clearly of opinion, that the act did 
not affect any contract, made before its en- 
actment. 

After the decisions of this court, in the cases 
of Cox vs. Rabaud’s syndics, 4 Martin, 11, and 


‘Holmes et al. vs. Davidson’s syndics, 8 Martin, 


422, which cannot be distinguished in prin- 
ciple, from that which is now before us, it is 
unnecessary to enter into any reasoning to 
shew, that there was not a novation in the 
case. 

As to the prescription, the objection, think, 
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_ privilege is claimed, was passed the 14th of* 
January of that year. As a general principle, 
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eo is.wholly untenable. The renewed note was 
ww given the 8th June, 1818. Turpin, it appears, 
— became insolvent in November following ; and 
mu cuED Tons in the month of February ensuing, the claim. 
ant asserted his right to be paid asa. privis 
leged creditor. The renewing of the note | 
interrupted the prescription, if, in reality, if 
van against this claim. Civil Code, 484, art. 53; 
But in cases of this kind, when a note is taken, 
I am of opinion, that the prescription of one — 
year does not apply. See Civil Code, 488) — 
art, 77, ms 
The judgment of the parish court should, q) 
therefore, be affirmed with costs. 


Marri, J. I agree with my colleague, in 
the opinion just read. 


Martuews, J. I do also. 


It is therefore ordered, adjudged and de- » 
creed, that the judgment of the path court 
be affirmed with costs. 


Seghers for the plaintiff, De Armas for the 
defendants. 




































OF THE STATE OF LOUISIANA. 565. 
-East’n District. 
| April, 182. 

Apreat from the court of the third district. ¢, spun 


CHANDLER vs. STERLING. 


Porter, J. This is an action, by the en- Semnnede: 
dorsees of three several bills of exchange, Reasonable 


notice to the en=- 


against the endorsers. The statement of facts ion is @ mix- 
shews, that the bills were drawn, protested law and fact. 
for non-acceptance, and for non-payment, and 
that notice thereof was given to the defen- 
dant, whose endorsement is admitted. 
The case was tried by a jury, who found for 
the plaintiff; the defendant appealed, and the 
cause has -been submitted without argument. 


On examining the record, I do not see any 


*»: objection that can be made to the judgment, 
~~ unless it be, that notice was not given accord- 


ing to law, of the protests for non-acceptance 
and non-payment. 

The bills, it appears, were drawn by a 
house in New-Orleans on one in Lexington, 
Kentucky ; the defendant resides in St. Fran- 
cisville, and the endorsee (whose represen- 
tative is now plaintiff) resided at Huntsville, 
in the then territory of Mississippi. 

Reasonable notice is required ; and what is 
reasonable notice, is a mixed question of law 
and fact. Chitty on Bills, 238, 280. Depending 
on the distance between the residence of the 
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ee parties, the course of the post, the facilities 
w~-~ ofcommunication. It appears, the defendant 
CuanP"E® was notified of the protest of these drafts for 
— non-acceptance and non-payment; and no. 
thing has been shewn, that the information 
given him, was improperly kept back, of 
that it was a longer time reaching him, than 
what was necessarily occasioned by the dis- 

tance of the parties from each other. 

I am therefore, of opinion, that the judgment 


of the district court be affirmed with costs. 
Martin, J. I concur in this opinign. 


Matuews, J. I do also, ¥ 


It is therefore ordered, adjudged and de) 
creed, that the judgment of the district court 
be affirmed with costs. - 


Maybin for the plaintiff, Duncan for the de- 
fendant. 


aoe 


LAZARE’S EXECUTORS vs. PEYTAVIN. 
When it is 


or adesner Appreat from the court of the second district. 


be material, itis 

A pg Workman, for the plaintiff. This suit is 
d . | 

mg 4 berin. brought to recover the amount of two years 


swith. salary, due by the defendant, to the deceased, 
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. . East’n District. 
M. Lazare, for his services, as manager, or ** eit, 1821. 


overseer of the defendant’s plantation; and — 
. LazaREk’s EX. ~ 
for another sum of one hundred dollars, due v8 


on a promissory note, with the further sum of ee, 
one hundred and three dollars, for a bale of 

cotton, belonging to Lazare, which was sold 

by the defendant on his account. 

The claim for the wages, is set forth in the 
petition, in two distinct counts ; in the first, on 
a specific agreement; in the second, on an 
implied, or quast contract for a quantum merutt ; 
so much as Lazare’s services were reasonably 
worth. The defendant pleads the general is- 
sue, compensation and payment. The defen- 
‘dant offered, in evidence, two letters written 
by Lazare to him, in one of which, Lazare ad- 
mits that he then owed the defendant a cer- 
tain sum, two hundred and fifty dollars. It ap- 
pears from these letters, that Lazare was em- 
ployed in the management of Peytavin’s plant- 
tion. The plaintiff offeréd no written proof 
of a specific agreement, as to the amount of 
Lazare’s wages: but he proved by the uncon- 
troverted parole evidence of Mr. T. Martin, 
that Lazare had actually served the defen- 
dant as his overseer, with zeal and fidelity, 
for upwards of two years, and that these ser- 
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~~ perannum. The defendant contended that — 


LAZARE’s EX. 
vs. 
PEYTAVIN. 


CASES IN THE SUPREME COURT 


vices were well worth eight hundred dollagg 


this proof, by a single witness, was insufficient; 
according to the provision of the Civil Code, 
310, art. 243. The objection was over-ruled 
by the court below; and this is.the principal 
point in the cause which this court will have 
to decide. ; 

Weunaintain, that proof by 4 single witness 
was admissible on two grounds, pursuant te 
the exceptions specified in the 244th, 246th, 
articles following, that which contains the ges 


neral rule on which the defendant relies. 


The uncontroverted testimony of a single 
competent and credible witness, was sufficient 


in this case, because there existed a begin ' 


ning of proof in writing. 

1. In the letters of Lazare, which the de- 
fendant made evidence for us, by introducing 
them as evidence for himself. _. , 

A beginning of proof in writing is said of 
any act procecding, or emanating, from him 
against whom the demand is made. It is not 
requisite that the act should be written of 
signed by him. If he offer, or publish. it in 
any manner as his own act, or as an act which 
he admits to be worthy of credit, such act 
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comes within the spirit, and even within. the 
letter of the.law. Pothier gives many exam- 
ples (2 Oblig. no. 767, 770, 772,) of. this: in- 
choate proof in writing. In the last mention- 
ed number, he observes, “ the instrument 
written by him who demands to offer the proof, 
cannot avail him as an inchoate proof, be- 
cause one cannot make titles, or evidence for 
himself.” Thisis incontrovertible. But when 
our adversary addiuces our letter in evidence, 
it is he, not we, who makes that letter a title 
for us. It is with such letters,as with verbal 
confessions or admissions.. The whole of them 
must be taken together. If one part ‘be made 


-evidence bya party, the rest must unquestion- 


ably be evidence also, so far as it relates. to 
the matter in dispute. See Desquiron de la 
preuve par temoins, p. 193, to 197, Code, lib. 4, 
tit. 19, kb. 5,6 & 7- Febrero, part. 2, hb. 3,¢. 1, 
sec. 7, no. 328. Phillips’ on Evidence, 79 & 80, 
with the cases referred to in the notes: also, p. 
212. If the party who has only called for 
books and papers, inspects them, he thereby 
makes them evidence for the other party, al- 
though he has not used them himself in evi- 
deace. Wharam vs. Routledge, 5 Esp. N. P. C. 
235, where he actually does make such use of 
VoL. ix. 72 
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them, there can be no doubt that he thereby 
makes them evidence for his adversary,’ as 
well as for himself. . 

2. I think there is also a commencement of 
proof in writing, in that part of the defendant's 
answer, in which he pleads payment; should 


it appear that any thing is due to the petition. 


er. The admission is very cautious, but it af- 
fords a’strong presumption, which is all that 
this species of inchoate proof requires, that 
there was something due to Mr. Lazare by the 
defendant. This admission can hardly be 
considered as destroyed by the previous for-. 
mality of the general issue. The just obser- 
vations of this court in the case of Nagel vs. 
Minot, 8 Martin, 493, seem applicable to this 
part of our argument. 

But should any doubt exist as to our com 
mencement of proof by writing, there can be 
none, I conceive, that we come fully within 
the first exception of the 246th article; that 
exception which allows the testimony of a 
single witness to prove the obligations arising - 
from implied, or as our Code styles them, quasi 
contracts. The doctrine of recovering quan- 
tum meruit, for services for which no specific 
agreement was made, has been recognized by 


cl 

















OF THE SPATE OF LOUISIANA. 


this court, in 2 Martin’s Rep. 273; 3 Martin’s 
Rep. 608, and in various other cases. Desqut- 
ron, in kv. 2, sec. 7, has many excellent obser- 
vations on the articlegof the French Civil Code, 
(1348) from which the exception in question 
_has been transcribed into ours. 

“A law, say the court, intended to guard 
against the abuse of verbal evidence, can be 
invoked only by those who deny absolutely 
the execution of the written act, the existance 
of which is offered to be proved by.parole. 
Is there in this case an absolute denial that the 
note sued upon did ever exist ? We think not. 
There are, to be sure, in the answer, expres- 
sions which would amount to that, if they 
stood alone. But the defendant pleads spe- 
cially, in a manner which destroys their force. 
Special pleas must be consistent with the ge- 
neral one, not contradictory to it.” 


The defendant’s plea of compensation is in- 


admissible, and ought to be rejected, for its 
want of particularity and precision. He who 
offers this exception should do it in such a man- 
ner that it may appear to the court, that the 
debt which he claims, is such a one, as may be 
lawfully set off; against that which is claimed 
ef him by the plaintiff; agreeably to what is 


East’n District, 
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East'n District. ordained, in our Civil Code, 298,) see. -4in 


April, 1821. 
a A 
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v8. 
PEYTAVIN, 


Besides, the defendant pleading a set offjeas. 
sumes the character of a plaintiff’ Nam reus 
in exceptione actor est. D.44,1,1. In exceptions. 
bus dicendum est, reum partibus actoris furgt opor. 
tere ; tpsumque exceptione  velut \intentionem im- 


plere. Sec. 3, idem ertt dicendum et si ea petunia 


petatur, que pensata dicitur. D, 22, 3,19. La 
compensation tiene naturaleza de accion. Febrero, 
p- 2, 4b. 3, c. 2, sec. 4, n. 186, 187. (Febrero in 
this part of his work, treats the subject of 
compensation very fully.) So completely. is 
the plea of set off, considered as an action, in 
this state, that, by a particular statute, the de- 
fendant who makes that plea, may, if he can 
prove that his debt exceeds the amount claim- 
ed of him, by the plaintiff, recover judgment, 
and obtain execution against the plaintiff, for 
the overplus. Fromall this it follows, incon- 
trovertibly, that a plea of compensation, 
should set forth the cause, nature and amount 
of the debt to be set off, with the necessary 
circumstances of places.and dates, in the same 
manner, and with the same certainty and pre- 
cision, as a plaintiff is required to state his de- 
mand in his petition. The reason is obvious; 


without all these circumstances, the plaintiff 
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could not come prepared, with proof to con- East's District. 


April, 1821. 


tegt the defendant’s claim.- Without this cer- @x-~ 


tainty and particularity as to the nature of the 
debt pleaded in compensation; the plaintiff 
could not afterwards plead a judgment in the 
defendant’s favor on that plea, (if the defen- 
dant should succeed in establishing it) in bar 
to another suit,. which the defendant might 
bring against him, for the very debt which he 
had before pleaded, and obtained credit for, 
by way of compensation, Ita tamen compensa- 
tiones objict jubemus, st causa ex qua compensanr 
tur, liquida sit, §& non multis ambagibus innoda- 
ta, sed possit judict facilem exitum sut prestare. 


Hoc ttaque judices observent, § non procliviores ad 


admittendas compensationes existant, nee moll ant- 
mo éas suscipiant : sed jure stricto utentes, st inve- 
nerint eas .majorem & amplioren. exposcere inda- 
ginem, eas quidem alit judicio reservent. Code, 
4, 31, 14. , 

In the present case, the defendant’s plea 
of set off is destitute of every circumstance 
with which such a plea, should be set forth 
and specified. The answer states, merely that, 
if the defendant owes the plaintiff’s testator 
any thing, it is more than compensated, by 
what the testator owed tohim. No evidence 


LAZARE’S EX. 


v8. 
PEeyTavin. 
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on sucha plea was admissible,; but, as the 
plaintiff is very'desirous of a final settlement 
of this affair, he has not appealed from the 
decision of the court below, on this point, 
being satisfied with the judgment, as it now 
stands. 

Lastly, if the defendant's plea of compen- 
sation, and the evidence on it -were admissit 
ble, the yerdict and judgment may still re- 
main good. For the sum, given by that judg- 
ment to the plaintiff, is not equal to the sum 
that would remain, after deducting from the 
amount clearly proved, to be due to him, 
the sum mentioned in Lazare’s letters to have 
been at one time, owing by him to the defen- 
dant. The whole sum due to the plaintiff, ae- 
cording to the evidence on the record, would 
be about $1800. The sum stated in Lazare’s 
letter, is but $250, and the verdict is only for 
$1309, and 36 cents. So that it would appear 
that the jury gave more than full. credit 
to the defendant, for the amount offered in 
evidence, under his plea of compensation. 


No argument was offered on the part of the 
defendant. 


Porter, J. On the trial of this cause, which 
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= ts 
was to recover the value of wages due to the ast» District. 


plaintiff ’s testator, for services: rendered as an 
overseer, the defendant, who had- plead the 
general issue, payment and set off, offered: to 
read a letter written by the deceased; in 
which he requested Peytavin, against whom 
this suit is brought, to sell a bale:of cotton 
belonging tp him. The introduction of this 
letter was objected to, and the court sustain- 
ing the objection, a bill of exceptions was 
taken. me Fria 6 

Judge Martin has gone so fully into the 
case, that I shall confine myself to a very con- 
cise statement of the reasons which induce 
me to think, this cause should be remanded. 

As the evidence offered was pertinent and 
applicable to the issues formed by the plead- 
ings, I think it ought to have been received. 
The reason given by the district judge, that 
it should not go to the jury, because it did 
not prove that Lazare ever took the bale of 
cotton, is not satisfactory to my mind. That 
was not deciding, whether the evidence was 


April, 1821. 
PQrywy 


LaZARE’s EX. 
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PEYTAVIN. 


legal or not, but deciding how much it proved; | 


or in other words, what conclusions should be 
drawn from it. This it was not, in my opinion, 
the province of the judge to determine. 
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M * 


r ge 
It is true, courts refuse parties the. permis- 


sion to put questions to witnesses wholly im. 


pertinent to the points at issue; and_ they. re- 
ject any legal. evidence, . which it is clear 
would prove nothing in the cause. But in 
the exercise, of this power great. caution is Ne- 
cessary, and whenever it is doubtful, ‘whether 


the testimony offered be material or not, it | 


should be suffered to go to the jury. 

- Another bill of exceptions was taken, to the 
judge refusing to charge the jury, that one 
witness. was incompetent to prove the contract 
as overseer, at the.rate of $800 per annum. 
I am of opinion, that as there was a com- 
mencement of proof in writing, the judge did 
not err ,in refusing to give the charge; re- 
quested. 

The only doubt which could be raised is, 
whether a letter, written by the plaintiff, and 
voluntarily produced by the defendant as evi- 
dence, can be considered as a writing emanat- 
ing from the latter. ; 

Our Civil Code does not require, that the 
writing which is to serve as the basis for the 


‘ introduction of parol testimony, should be sign- 


ed by the party; itis sufficient if it proceeds 
from him. 








| 
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This provision was introduced, to guard eae oie 
against the abuses of parol evidence, in prov- Lanna a. 
ing contracts above a certain amount. The i. 
object of the law I think as well secured, 
when the party furnishes the ground for the 
testimony, by the voluntary production of 
writings within his own power, as:if his adver- 
sary presented a paper with his Aaa 
affixed to it. 

Pothier in his Treatise on Obligations, n. 92, 
it is true, states, that an act written by the 
party requiring the proof, cannot serye as a 
commencement of proof, hecause no person « 
can make evidence for himself. But this rea- 
son fails here, and with it the rule. When a 
paper is introduced, the whole must be taken 
together. If it proves against the party by 
whom it was written, it is also evidence in 
his favour. It cannot be divided. See Phil- 
lip’s on Evidence, (edit. 1820) 79. 

Recurring to the first bill of exceptions, 
the only doubt I have had in this case is, whe- 
ther the court ought not to take the letter, 
which was rejected on the trial below, as 


























proved, and proceed to give judgment on the 
merits.. But, on reflection, Iam convinced, 
that as the record does not contain any evi- 
VoL. 1x. 73 
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testator, we are not authorised to consider 


it as proved, because it was rejected as con, — 


taining nothing material to the question) at 
issue. The cause must therefore be. red 


manded for anew trial, with directions to the . 


judge to reeeive in evidence the letter re 
ferred to in first bill of exceptions, and the 
plaintiff and appellee pay the costs of this 
appeal. 


Martin, J. The plaintiff claims wager, 
earned by his testator, as agent and overseen 
of the defendant, during two years, ona spe- 
cial agreement, at the rate of $800 a year, 


and the petition has a count on a quantum me-' 


rut. Farther’ he claims the value of a bale 


of cotton of his testator, sold by the defen-' 


dant, and the further sum of $100, the amount: 
of a draft of the defendant, on the i aeat . 
testator. 


The defendant pleaded the general issue,» 


set off, and payment. 


The plaintiff had a verdict and judgment’ 


for $1309 36 cents, and the defendant & 
pealed. 


Our attention is first arrested re two bills ' 
of exceptions, taken by the defendant and ap- 
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pellant. | A’third, which was taken by .the end ee 
plaintiff and appellee, will not be considered, ite’ 
as he did not appeal. pate 
1. The first is, to the opinion of the district 
court, in refusing to admit-in evidence, a let- 
ter of the plaintiff’s testator, to the defendant, 
containing €xpressions, in the French lan- 
guage, which are literally rendered by these: 
“If R. has not told you to sell the bale of 
cotton, which you have of mine, sell it. I 
will take one of. yours, which I will have 
carefully weighed, and he who may be found 
the debtor shall pay.” 

2. The second is, to the refusal of the 
court, to charge the jury, that a contract for 
wages,, at the rate of $800 a year, for two 
years, was not legally proven by the oath of a 
single witness. 

: = ’ 

I. Had this letter gone to the jury, the de- 
fendant might had insisted, (with what suc- 
cess it is not our business to inquire)-that the 
sale of the plaintiff’s testator’s, bale of cot- 
ton, by the defendant, did not expressly bind 
him to the payment of its value in money, but 
only to suffer the testater, or his represen- 
tative, to take one of the defendant’s bales. 
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Disttiet. Tie letter is evidence, that the writer, at the 
period of its date, had in his possession, at 
least within his reach and conttoul; bales of 
cotton of the defendant, and unless it was 
shewn, that he had not time to take one of 
them, or was prevented from doing so, might 
have induced the jury to reject the claini. | 


think it was legal evidence for the defendant, 


and the jury alone were judges of its weiglit: 


Il. The plaintiff's counsel admits the ge 


heral principle contended for by the defem - 


dant; but urges, that the present case comes 
within the exceptions of the Code, as there is 
a beginning of proof in writing, as the claim 
arises On a@ guast contract. 

1. The beginning of proof is presented tous 
in a letter of the testator to the defendant 
produced and read to the jury by the latter, 
and in the plea of payment. 

Letters of a party establishing a contract, 
the existence of which is put in: issue, are 
certainly written evidence against him, and 
if introduced by the opposite party, are evi- 
dence for the former and against the latter; 
and I think, the letter, if containing a begin- 
ning of proof of the contract in issue, author- 
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iséd the jury to find a verdict on the testi- 
mony of a single witness.» 

In this letter, the deceased informed the 
defendant, that he had, in vain, endeavour- 
ed to procure for him a few hundred dol- 
lars from one of his neighbours; that, in a 
few days, the cotton would be all cleaned; 
that. it was dying almost. as fast as it came 
up; that he put new seed where wanted ; that 
as soon as all the cane would be up, he would 
put all. the hands in the field; that there was 
nothing new, except that he had many sick 
negroes. 

It appears to me, that if the deceased had 
been sved for neglect in the management of 
the déefendant’s farm, as his overseer, and 
had denied his being the overseer, this letter 
would have been strong evidence of his being 
so; of a contract to oversee the plantation; 
and as in the present case, the letter was of 
fered by the latter, it is evidence, and written 
evidence proceeding from him, of a contract 
between. the parties, that one of them should 
act as an overseer for the other. 

I therefore conclude, that the letter offered 
in evidence by the defendant, is, in the words 
of the Code, an act in writing, which proceeds 


East’n District. 
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tiff’s testator having been his overseer) prov 
bable, and that the judge ought not:to have 
charged the jury in the manner required YY 
the defendant’s counsel. 

This renders it, perhaps, unnecessary ‘to 
examine the other points, but as the opinion 
which I have just emitted, may not be that of 
the court, I have examined them. ; 

The position charges a contract, in a:two- 
fold way, one for aspecial sum or consider 
ation; and on a quantum meruit. In either 
case, the proof ofa convention is necessary to 
support the allegation. 

Conventions are not always made by ex 
press words, nor always by words. La com 
vention sans ecrit se fait verbalement, ou par quelgw 
antre voye gut marque, ou presuppose le consente 
ment, 1 Domat, 1,1, 10. Tactte consensu com 
venire, l. 2, ff. de part. Sed & nutu solo, pleraque 
consistunt, 1, 52, sec. 10, ff. de obl. & art. 

Domat puts the case of a deposit, and says; 
that he who receives one, binds himself with- 
out speaking. Now deposit is conventional, 
or judicial. A deposit is a contract. Civ. Code, 
410, art. 1 §& 2. Itis either voluntary or ne- 
cessary. éd. 
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A beginning of proof in writing is not requir- mats Dis 


ed; for the proof of a contract by one witness, “~~ 

_ when the value of its object does not exceed = 
$500. It is not required, in case of a neces- may 
sary deposit, id. 312, art. 246. In that of a 
voluntary: one, the beginning of proof is, 
therefore, needful; and Domat says, that the 

person who receives adeposit (voluntary or 
necessary) without speaking, contracts all the 
obligations of a depository. Contracts and 


conventions exist, and in their full force, in 

























cases in which the parties give only an im- : 
plied assent, and these do not fall into the 
class of guast contracts, from which they must 
be distinguished. 

The letter referred to in the first bill of 
exceptions, marked A, in the record, and 
bearing date of Donaldsonville, March, 1819, 
without any mention of the day, having been 
rejected by the court, when it was offered in 
evidence, nothing shews, although a copy of 
it comes up, that it was proven; we, therefore, 
cannot receive it in evidence. If it had been, 
it would be proper to enquire, whether all 
the evidence being before us, we ought to 
pronounce on the merits; or whether, as the 
defendant prayed for a jury, (notwithstand- 
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ay soa a8 ing ‘special ‘Sopth were not’ submitted) ‘the 


w~ case ought to be remanded. a 


Masanz *- Upon’ the whole, I think-we'oughtito-e: | 


Parravir. J yond-it, with directions to the distriet: ‘court, 
to allow the letter referred to'in the firstbill - 
of exceptions, to be proven and read tothe 


jury. “The costs of the appealto'be bom — 


by the plaintiff and appellee: + ake 
Martuews, J. I concur in the opinion pee 
nounced. 


It is therefore ordered, adjudged and & | 
creed, that the judgment of the district cow 
be annulled, avoided and reversed, and hd 
the cause be remanded for trial, with } 
tion to the judge, to allow the letter referred 


to in the first bill of exceptions, to be proven. . 


and read to the jury; and it is further order. - 
ed, that the costs of this appeal be borne By 
the plaintiff and appellee. 


a el 


GARNIER vs. CAUCHOLY. 


¥ j . & ; 
Notice to the Appeat from the court of the parish and city ~ 
@ndorser must ‘ 
be alledged and of New-Orleans. 
proven. 


Porter, J. This is an action by the oobi 
see against the endorser of a promissory notes 
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notice of the protest is neither alleged in the anaes 
petition nor appears of proof on the record, «~~ 
it ie therefore, similar in its features to the ““n. 
case of Abat vs. Rion, 7 Martin, 562, and must 
feceive a similar decision. 

I am therefore of opinion, that the judgment 
of the parish court be annulled, avoided and 
reversed ; that there be judgment for the de- 
fendant, as in case of a non-suit, and that the 
plaintiff and appellee pay costs in both courts. 


vs. 
Cavonork. 


Martin, J. I concur in this opinion. 


Martnews, J. I do also. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the parish court 
be affirmed with costs. 


Denis for the plaintiff, Seghers for the de- 


fendant. 
—— 


DUFFY vs. TOWNSEND & AL. 


Appeat from the court of the first district. Din eenies 
operates as a 


e,e ‘ . .« lien on all th 
Porter, J. The petitionerin this case obtain- moveable tiv 


ed a judgment against Wm. H. Crocker & Co.iBpasnein tnd 


. . . suit fro the 
and having issued a fi. fa. siezed a certain ves- day it comes in- 


sel, called the Rebecca, in which William H. jana 


Crocker, one of the partners of the firm, had inne ten 


Vou. 1x. 74 
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East’n District. 1 j j : ’ 
prea interest. On this seizure being made, the 


“~~ defendants entered into an agreement with ¢ 
ve 7 plaintiff, that if he would release the a 
ee ” from execution, she should be sold within six. 

person, who has ty days after her arrival in New-York ; and 

Sed walgect that if the proceeds were not sufficient, to 

she shall be sold satisfy the execution, they would make up the 

SOM horiastval deficiency. The petition charges the defen. 

ily aha dants with having totally failed to perform the 

pe canon agreement, and prays judgment against them, 
for the sum of $1326, with interest, damages 

and costs. t 

The answer admitted the agreement as 

alleged, but denied that it was entered into 

without consideration on their part, as the 

said Crocker & Co. had, in truth, no interest in 

the said vessel at the time the seizure was 


made by the sheriff. 

To prove property in Crocker, the plaintif 
introduced a register of the ship. Rebecca 
dated 12th of February, 1819, by which. it 
appeared, that William H. Crocker, P. King- 
ston, and N. B. Guathnay, were the owners, 
and called J. H. Holland, deputy sheriff, ;to 
prove that he seized the said vessel, at the ,re- 
quest of‘one of the defendants. 


_ The defendants introduced in evidence, a 
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gale by Crocker, to Digmner, of his interest in wapnit, 182k. 
the ship, dated 19tho April, 1819, and the AB 
register, dated one day after, by which Guath+ ‘es 
wD 
nay, Dumner, and Wooster, were shewn to be ‘Bak 


























the owners. : 

It has been disputed between the parties 
whether the sale from Crocker to Dumner, 
was previous or subsequent to the seizure by 
the sheriff, and the evidence on this point’ is 
not very satisfactory. But it is unnecessary, 





in My opinion, to examine it; for as it has been 
admitted that the execution wasin the sheriff’s 
| possession several days before the transfer, 
there is no doubt, that from the moment it 
came into his hands, it operated asa lien on 
the ship, and other moveable property of the 
defendants in that suit. 2 Martin’s Digest, 168. 
There was therefore a good consideration for 
the agreement, as but for it the plaintiffcould 
have proceeded to sell Crocker’s interest in 
| the vessel. This opinion renders it unneces- 





sary to examine the other questions raised in 
the cause. | 

‘I think that the judgment’ of the district 
court should be affirmed with costs. 


ET a 
ib ga 


Marti, J. I concur in this opinion. 


Matuews, J. I do also. 
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Eost'n Diswict Jt is therefore ordgged, adjudged and de. | 


April, 1821. en 
“~~ creed, that the judgment of the district cout 


_— be affirmed with costs. “ 
TownsEypD 


“+s “Eustis for the plaintiff, Morse for the de, 


fendant. 


emer 


RUSSEL vs. ROGERS & AL. 


The discharge Appear fromthe court of the first district. ' 
of a member of 


a commercial. A : ; 
partnershipun- Porter, J. This suit was brought to reco. 


der aun insolvent 


law, doesnot ver the amount of a judgment formerly obtain. * 


release the 


‘other. ed against Rogers, one of the defendants, wha 
A creditor, 


not placed on being arrested on a capias ad sutisfaciendum, 


the schedule, is 


not affected by gave bond, with security, to remain in the 
the proceedings. * ¥, 


prison bounds of the jail of the city of New, 


Orleans. This bond, it has been alleged, hag 


been broken, as Rogers was seen without the 
limits. | : 


The answer alleged, that the bond was ; 


taken at a time when Rogers was in restraint 
and illegal custody; the writ of ca. sa. hay, 
ing issued after the said Rogers, as well ag 
one W. H. Crocker, his partner in trade, 
had obtained a stay of all proceedings, and 
made a surrender of their estate, for the bes 
nefit of their creditors; among whom was 
Russell, the plaintiff in the suit, 





bt 
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The defendant, in support of this answer. a gtr 
produced a record of the proceedings of W. tte 4 
H. Crocker & Co. vs. their creditors. 7 ws 

This application was made, it appears, in — 
the name of one of the partners, W. H, 

Crocker, and a question arises, whether this 
is a sufficient discharge for each of the part- 
ners of the said firm, to protect their persons 
from. arrest. 

q As in a commercial or ordinary partnership, 


ed each of the partners is bound, in solide, for 
| : the debts contracted. It follows, as a conse- 
: quence, that in case of failure, each partuer 


Ri must make a full and complete disclosure of 
all his property, whether it forms a part of 
: the company funds, or remains in his possess 
‘ sion, and assign it for the benefit of his cre- 
ditors; until this step is taken, all are not dis- 
charged, and the individual who neglects it, ‘ 
| remains responsible. Were it otherwise, the 
partnership might be insolvent, while the 
members composing it, had the means of dis- 
charging the debt. ) 
Examining the record, it appears, that only 
: one of the partners of the house of Croker & 
t Co. made this application, and a disclosure of 
the property he held; he alone, therefore, 
can enjoy the benefit of it. 
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But the defendants shew, that subsequent 
to these proceedings, Rogers filed a petition 
to make a cession of his property; that a 
meeting of his creditors was called, the ces- 
sion accepted, and the proceedings duly ho- 
mologated by the judge. This, if regularly 
granted, would, in my opinion, have been a 
good and valid discharge, which might have 
been plead as a bar to his suit. But from the 
record, it does not appear that the present 
plaintiff was put on the schedule as a cre-) 
ditor. This is a fatal objection, and renders 
it unnecessary to examine the other points 
made in the cause. The whole proceedings 
were to him res inter altos acta, and he cannot 
be bound by them, nor be deprived of his 
legal rights, by an order of court discharging’ 
his debtor, in a suit to which he was not @ 
party. | 

To avoid the force of this objection, the’ 
defendants proved, that although the present 
plaintiff was not inserted among the creditors 
of Rogers, yet that he was among those of 
Crocker & Co. This is only presenting, in 
another shape, the question, whether these 


proceedings could avail Rogers. I have al- 
ready stated, that they could not. 
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Iam therefore of opinion, that the judg- ie 
ment of the district court be annulled, avoid- we w 
R 
ed and reversed, and that this court proceed “ts.” 
Rocgrs & Al, 


to give such judgment, as, in my opinion, 
the district court ought to have given; should 
order, adjudge and decree, that the plaintiff 
do recover of the defendants, the sum of 
$389 41 cents, with interest on $334 66 cents, 
from the 20th. of February, 1820, until paid, 
and that the appellees pay costs in both 
courts. : 


Martin, J. I concur in this opinion. 
Martuews, J. I do likewise. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
the plaintiff recover from the defendants, the 
sum of $389, with interest on $334 66 
cents, from the 20th of February, 1820, till 
paid, and that the appellee pay costs of both 
courts.* 





Preston for plaintiff, Morse for defendants. 








’* A decision, somewhat at variance with the latter part 
of this, was given by the superior court of the territory, 
in the case of Davis vs. Mitchell. 2 Martin, 115. 





A ret ta cn eg 
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a gre ‘\ SHOFP vs. MORGAN & AL. 9) 
ea 
Snvzy Revnar. from the court of the parish and 


Monoapéss Au. city of New-Orleans. 


4 


I le, by — 
isc hana Pieastett for the plaintiff’ Jacob. Shelf 


things are deli- 


vered tothe ven- tates, in his petition, that on. the ' 16th of 


dee, they are his 


property, altho’ Juue, 1819, he purchased of one Norris: Mz 


they remain a 

the vendor's Mathews, 20,000 hoop-poles, and the flat-boat 
risk, till they be , 

counted. in which .they were contained, worth, to¥ 


In case of a 
illegal mcd gether, the sum of $625; that they were de 


the officer and 


the party direct- livered to him by Mathews, and that he em 

ing it may be in- 

stantly sued. ployed his labourers some days upon them 
He further states, that by virtue of an attach 
ment issued out of the parish court, atthe 
suit, of James M‘Cullough vs. Norris M., Map 
thews, Geo. W. Morgan, sheriff of the parish, 
of Orleans, on the 18th day of July, 1819, 
wrongfully attached the said hoop-poles and 
flat-boat, as the property of Mathews, and on 
the 14th, sold them as property legally at, 
tached in the said suit; that in so doing, the: Me 
sheriff acted under the orders of, Jame 
M‘Cullough, who well knew that the. pron 
perty was that of the petitioner. The pe- 
titioner further states, that one Clement be- 


came the purchaser of the property, and illey 
gally and forcibly detains it from him. He 
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prays that the hoop-poles and flat-boat might prc ag 


be sequestered and delivered to him, and in W~~ 
default thereof, that Morgan, M‘Cullough, and = "'n,. 
Clement, might be adjudged, jointly and sé eames 
verally, to pay him $625, and costs: . 
The ‘defendants answer, thatthe property 
at the time it was attached, was not the pro- 
' perty of Shuff, but of Mathews, and “was, 
therefore, legally attached; and-that if it was 
Shuff’s property, he had lost his rights: by not 
intervening in the suit of M‘Cullough vs. Ma- 
thews, and there prosecuting his claim ‘to 
jadgment. 
' ‘Phe first question presented by the ail 
ings is, whether the property in litigation was, 
on the Ist of July, when it was attached, the 
property of Mathews or Shuff. Shuff alleges, 
that he purchased it from Mathews, on the 
16th of June. A sale is perfect between the 
parties, as soon as there exists an agreement, 
as to the object and the price thereof, although 
the object has not yet been delivered, nor the 
payment made. Civ. Code, 346, art.4. This 
court have determined, that delivery also is 
necessary to transfer the property, as to third 
persons; that is, subsequent vendees and at- 
taching creditors. 3 Martin, 222. 4 do. 20. 5 
75 








VoL. 1x. 
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a District, do,23.. 7 do.24. 8&do. 25. It is incumbent 


men 1821, 
wee onthe plaintiff, therefore, to shew that there 
— "was an agreement between him and. Mathews, 
Moncay & AL. 


as, to the object and price, and that the pro- 
perty was. delivered to him. ‘ 
,) There was an agreement as to the object; 
it was. three boat-loads of staves and. hoop. 
poles ;, the price was certain, it was eight dol, 
lars per thousand. Lewis Abrahams testifies, 
' that he heard the parties, in a negotiation 
for the. sale. of the staves and hoop-poles; the 
vendor. told. him the bargain had been coms | 
pleted; and from both, he learnt the terms of 
it), eight, dollars per thousand, and the boats 
into the bargain. He saw the vendee make 
payments, in cash, but does not know. the 
precise amount. Berry, another witness, 
wished to purchase the property himself, 
and was in,a negotiation with Mathews..to 
that effect, but was afterwards told by Ma- 
thews, that he had sold the property to the 
plaintiff. Monroe, a witness for the defendant, 
proves the hand-writing of Mathews, to three 





receipts, in the possession of the plaintiff, 
é given between the 16th and 23d of June, for the 
sum of $230, and expressed to be on account 
of staves and hoop-poles,, Cage saw money 


= 
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- paid'by Shuff to Mathews, on thé same~ac! Pat's Disiet 
- @ount. And all the witnesses concur in'prov. S\-~& 
ing, that the transaction was ‘considered by -% 
thém, and all persons concerned, as a sale§ 
that Mathews and Shuff spoke of the property- 
as belonging to the latter, and that the’ only 
difficulty of the former, was in getting'pay* 
ment for the property he had sold. ; 
» With regard to the delivery ‘of the’ pro 
perty, Abrahams testifies, that the plaintiff, 
in company with him, took possession of the 


Mondittr & af. 


boats, staves, and hoop-poles, and employ- 
ed several of his workmen, a number of days, 
at Work upon them. Wells, Ridgway, Fields, 
and Bostman, were all hands whom Mr: Shuff 
employed at work, on the very property now 
in dispute. They testify, that he employed 
seven or eight hands, seven or eight days, at 
work, upon the property, which itis maintain- 
ed, was never delivered to him, nor’ in his 
possession.’ They prove that Shuff and Ma- 
thews were several times together, at the 
place where the boats were, during’ this pe- 





riod ; the former exercised every act of owti- 
ership over the property, the latter exercised 
none. They assisted in counting the polés 
and staves, and Mathews himself, spoke to 
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them of the manner in “which they were 
counted, and approved it. George Ballard 
proves the same facts, and further, that im 
addition to the labour which Mr. Shuff.ems 
ployed on the property, he furnished ‘matex 
rials that were necessary in preserving it. A 
part of the property was brought down from 
the steam-mills, to Livingston’s canal, and iit 
was not until half a month after the purchase. 
that the balance was attached. ( 

Such is the testimony on which the plein 
tiff relies, to establish the facts, that he puré 
chased the property ; that it was delivered to 
him; that he was in possession of it a length 
of time; that Mathews had no rights in. it) at 
the time it was attached, and of course that it 
could not be attached as his. ‘The witnesses, 
by the variety of detail into which they des 
cend, exhibit these conclusions in a more 


. forcible point of view. fie 


There is no testimony which conflicts. with 
that of the plaintiff, but that of Munroe, 





that Shuff acknowledged to M:Cullough, in 
his presence, three weeks after Mathews’ dey 
parture, and of course two weeks after M‘Cul, 
lough’s attachment (compare Cage’s:testimony 
with the date of the attachment) that he had 
never received the property attached; that 
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Mathews had never delivered it to him. The as Distriers 


April, 182k, 


testimony of Monroe is open to great. suspi-- >’ 


cion. He acknowledges that he was taken 


by M‘Cuallough to Shuff’s house, to: be a wit» ~ 


ness of what Shuff should answer’ while cate« 
¢hised by M‘Cullough. Such witnesses, nine 
times in ten, testify, not to what they hear, 
but to what they are called to hear. | This 
court have expressed an unfavourable opini« 
on of the credit of such witnesses in the case 
of Steel vs. Cazeaux, 8 Martin, 363. What 
Monroe swears to is improbable in the ex- 
treme. Shuff had filed his claim in opposition 
to M‘Cullough’s attachment—they were liti< 
gating the right to the property in.court. Is, 
it probable that Shuff, under such circumstan- 
ces, would admit to M‘Cullough, his adversary, 
im presence of a witness, the contrary of every 
pretension he set up in court? And in oppo 
sition to truth, as well as to his interest. For 
if Shuff did admit what Munroe says he did, 
we prove by many witnesses, that it was not 
the fact; and the admission is vainly insisted 
upon, because it is not true. The testimony: 
of half a dozen witnesses to the fact, that ithe 
staves and poles were delivered, must over+ 
balance that of a suspicious witness, that he 
heard the contrary. 


Ue. 
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As to the judgment demanded by the plaiiié 
tiff, all the witnesses concur in fixing the num? 
ber of poles, at about 20,000)and the coopers 
that have been sworn, prove them to have 
been worth thirty dollars a thousand ; that it 
fact they paid that price for those very poles} 
and that the market price has been mucli 
higher since. As was decided in the case Of 
Williams vsGilbert, 6 Martin’s Rep. 553, we are 
entitled to the highest market price, since the 
property was taken out of our possession, as 


we have had a continual right to the re-deliv- 


ery. At $30 a thousand we are entitled to 
$600, besides the price of the boat. 

The judge below, bases his judgment much 
upon the fact, that the plaintiff did not prose- 
cute to judgment, his intervention in the suit 
of M‘Cullough vs. Mathews, and in accordance 
with the plea of the defendant, is of opinion, 


_ that by his omission the plaintiff has lost his 


right. A proceeding by way of intervention 
for the recovery of specific property is un- 
known to our laws. Our statute prescribes 
the mode of maintaining all our rights, and of 


redressing all our injuries. All suits shall be - 


commenced by petition and defended by an- 
swer. /cts, 1805. The different steps in the 
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progress of the suit are particularised; but Essa District 


no relief by way of intervention is pointed 
out for the benefit of third parties. 

. By the laws of Spain, the parties to a suit 
are ‘the actor et reus. The general rules of 
pleading collected in Febrero and the Partidas, 
seem opposed to the admission of an interven- 
ing party... I refer the court particularly to 
Febrero, book 3, chap. 1, sec. 2, no. 99. 3 Part. 3, 
10, 6. Intervention was unknown to the laws 
of England., Such a proceeding was permit- 
ted in France, and is mentioned by Poth. dela 
procédure civile, partie 1, chap. 2, art. 3, sec. 3, 
and in the Code de procédure civile, part 1, book 
2, tt..16, sec. 2, art. 339, 340 § 341. The law 
of France is not our law; if it were, it only 
permits a party to seek his remedy by way of 
intervention, but does not preclude him from 
the ordinary remedy by suit. 

Besides that, sucha proceeding destroys the 
simplicity, of suits, which is a great object of 
jurisprudence; a claimant may have good rea- 
sons for wishing to sue, rather than intervene. 
He may not choose to engage in litigation at 


the particular time, nor before the court which 


the plaintiffhas chosen. He may not be pre- 
pared with his testimony, but, ‘intervention 


April, 1821. 
Pw 
SHUFF 


vs. 
Morean & als 
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Eest’n District. ne pourra retarder le jugement de la cause principale 


vs. 
Morean & at. 


quand elle sera en etat. Code de procédure civile, 
as above cited. He may fear collusion be- 
tween the plaintiff and defendant, that the 
suit may be discontinued and with it, its “inci 
dents. And whoever heard before that a maa 
might not sue a tresspasser upon his property, 
the actual possessor of that which belonged 
to him, or. that the acts of others could de. 
prive him of this right ? 

Such a doctrine would be attended with the 
most monstrous injustice, as might be illustrat | 
ed by many examples. The creditor of a 
bad debtor wishes to devise means to secure 
his debt. He issues an attachment, and with 
the sheriff attaches your plantation, which 
every body knows to be yours; that it belonged 
from time immemorial to your ancestors, and 
regularly descended to you. You are at our 
antipodes, and know nothing of the suit or sub- 
sequent proceedings. The property is sold; 
you return; but in vain you tell to the pur- 
chaser that he acqnired no rights, because he 
acquired those only of the defendant, who had 
none. He replies you did not file a claim, and 


prosecute it to judgment. In vain you tell 
the sheriff and plaintiff that they wrongfully 
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was issued against the property of ‘the defen- sei 
dant and levied upon yours. ' You have: lost —— 
all your rights by failing to intervene in a suit Preeti, 
of which you could know nothing. Aman 

gannot thus be divested of his property; for@ 


wrong so crying the law does afford a remedy, 


attached your property, that the. attachment barnes gg 


and that remedy is a suit. 


” Hoffman, for the defendants. The plaintiff 
alleges he has sustained damage’ to the a- 
mount of $625, by the wrongful.seizure and 
sale of a quantity of hoop-poles, at the suit-of 
M-Cullough vs. Norris Mathews, and which he 
says was his property. It is admitted the 
poles once were Mathews’, but the plaintiff 
alleges they had ceased to be so at the time 
the defendants caused them to be attached; 
and attempts to shew, that the property of 
them was in him, by a sale from Mathews to 
him. Before a recovery can be had against the 
defendants, it is. necessary for the plaintiff 
to shew that the poles had ceased to be the 
property of Mathews at the time they were 
Al’ attached, and belonged solely to. him, the 





plaintiff; leaving to the court to say whether 
, the testimony of the plaintiff proves the agree- 
Vor. 1x. 76 
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ment between him and Mathews as alleged. 
We conténd that neither the petition nor the 
testimony makes out such a’case as will en- 
title the plaintiff to recover. The petition 
is deficient, inasmuch as it does not state that 
the poles were counted and delivered ; for ag! 
the plaintiff alleges he contracted for a quan- 
tity of poles, contained in a flat boat, at eight 
dollars a thousand, -no delivery could be made 
until the quantity was known. Should this 
objection to the petition be over-ruled, it will 
be necessary to examine the testimony, in or-~ 


der to see if the plaintiff has proved that 


which he has omitted to allege. Itis deemed — 


unnecessary to call the attention of the court 
to the mass of testimony introduced by the 
plaintiff, and which proves little else than that 
he thought it necessary to shew the poles 
were counted, but ‘this he has failed to do. 
From a close examination of the testimony 
of the plaintiff, it will appear that none of his 
witnesses allege that the poles were counted. 
Some of them say, a part were counted, others 
say what proportion, while all agree that a. 
part thereof only, was removed from the boat, 
in which they were brought here. We are 
told by the witnesses, that Mr. Abrahams 
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« kept count,” and that person tells us,he could en 

not say within five thousand, how many poles og 

there were. Canit be said he may have for- ‘ws. 
ps «aie, Moncan & an. 

gotten ; he does not say so; and itis not likely 

his memory should serve him as to the num- 

ber of staves, and fail him as to the poles ; for 

he gives us the precise number of the former. 

But, we contend, that the testimony of the 

last witness examined by plaintiff, puts the 

question entirely at rest. His appearance 

(though a black man) induces us to think him 

the most likely to tell the truth, and therefore, 

in the cross-examination, he was interrogated 

on that point; upon the answer of the last 

mentioned witness, we might safely rest the 

question, whether the poles in dispute were 

counted ; for we contend it is a fact incumbent 

on the plaintiff to prove; we have however, 

established the negative, by the best testimo- 

ny, ¢o wit, the party’s own declaration. Mun- 

roe is positive that the plaintiff declared, in 










his presence, the poles had not been counted. 
Cage declares the same thing, and if the - 
truth of the plaintiff’s declaration can be 
doubted (as his counsel requires of us) it is 
fully confirmed, by the loud and repeated 
complaints of Mathews. It clearly appears, 
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from the facts in the case, that the plaintiff 


‘7 -~ wilfully delayed counting the poles, well 


aware that Mathews was a stranger, and 
must soon leave the city, or remain at the 
risk of his life. 

Having shewn that the poles in question 
were never counted, can there be any difficul 


ty in the application of the law? We think » | 


not. If the poles had been sold, en bloc, or at 
so much the boat load, the sale would have 
been complete as between the parties, as soon 
as the price was agreed upon: and. delivery 
only would have been necessary with regard 
to third persons. But the plaintiff alleges he 
bought them at eight dollars per thousand, 
and in that case, the sale was not complete 
until the quantity was known. The poles 
were at the risk of Mathews until counted, 
and no delivery could be made until then. 
Civil Code, 346, art. 68. 

The property in the poles, was either in 
the plaintiff or Mathews, at the time they 
were attached. Ifin the former, their loss 
by accident, could not fall on the latter, al- 
though in his possession and under his care. 
If A. have the property of B. in his possession, 
he may, perhaps, bind himself to bear the 
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‘Joss thereof, even by accident, yet, the loss ei, 1h 
would be that of B, the ‘owner, and he could wow 
recover of A. upon the contract, the loss he — : 

had sustained. The same principle applies penne 

where the property of one is destroyed by 
the fault of another; for the law authorises 
the owner to recover back his loss, from the 
person who caused it. The plaintiff imagines 
he has brought himself within. the principles 
laid down by this court, that delivery com-, 
pletes a contract of sale, with regard to third 
persons. In the cases referred to by him, the 


sale was complete, as between the contract- 



























ing parties, before delivery; but, in @ case 
like the present, the sale is not complete 
until counted or measured; and this is the 
case, says Pother (already cited) even though 
the sale be made of all the grain, contained 
ina certain granary, if sold by the bushel. 
The plaintiff seems to think, he has shewn 
enough, by proving his workmen were in pos- 
session of the poles. But if he were not the 
absolute owner of them, they possessed. for 
the owner. Pothier, Possession, n. 68, p: 43, 
Domat, book 3, tit. 8, lot. 1, art 8, 9. 

The counsel for the plaintiff tells us, Ma- 
thews exercised no controul over the poles; 
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and in the next seritence, he says that Ma- 
thews approved of the manner in which the 
staves and poles were counted. If the plain- 
tiff were the owner of the polesyhe might 
have used them without counting, and Ma- 
thews could have no interest in seeing them 
counted. But Mathews had a deep in- 
terest in seeing the poles were truly counted, . 
aid had a right to employ other persons in 
counting them, whose possession would not 
certainly have been that of the plaintiff The 
plaintiff could have no possession of the poles 
in pursuance of the sale to him, until the 
quantity was known; for says Poth. Contrat de 
Vente, n. 44, “ he who sells a thing by mea- 
sure, is bound to cause it to be measured, 
unless the contrary be stipulated ; for as the 
delivery cannot be effected until the quan- 
tity be ascertained, the seller is bound to have 
it done at his expence.” It does not appear 
from the testimony, that the plaintiff agreed 


to count the poles at his expence; he, there- 
fore, would have had a right to charge Ma- 
thews with the expence of counting. And 
why? Because the property belonged: to 
Mathews, and the plaintiff might charge him 
for work and labour done upon it. The 
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contract of vente a Pessat, will be found in the sr nm 


Partidas cited, classed with the sale of things om 
sold by measure; &c. In all such contracts v8 
of sale, something more is required than the mee ‘ 
mere consent, in order to vest the property. : 
Pothier, Vente, 164, n. 310. It may be said, 
we have deprived the plaintiff of the right 
to complete the said sale, by counting the 
poles, but this might have been alleged by 
all the claimants, in the cases from Marttn’s 
Rep. Domat, 1, 2, sec. 2, art. 10. 

The plaintiff cannot recover in the present 
suit, should he even satisfy the court that he 
was owner of the property. The record! 
shews, that he intervened in the suit of éCul- 
lough vs. Mathews, and it was then in his power 
to stay the sale, and obtain the poles. He 
now alleges, that proceeding by interven- : 
tion, is not strictly legal, but he was bound : 
by the election he made. The course pur- 
sued by plaintiff, by intervening, has been the; 
practice in our courts, since their creation, 
and is one on which the rights of parties have 
always been ascertained. 

We deem it unnecessary to enquire, if a re- 
covery can be had against the sheriff?’ The 


court will not favour a proceeding like the 
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its present, against an executive officer, when 


w~-~ the party had other relief within his reach, 


Morean & AL. 


It has never been called upon to sanction a 
claim as unjust as the present; for it will ap- 
pear from the testimony of the first witness of 
the plaintiff, that only one half the purchase 
money, of the three boat-loads, have been 
paid for. 


Preston, in reply. The counsel for the de- 
fendants relies principally on the argument, 
that the sale alleged by the plaintiff, was 
a sale by tale; that the hoop-poles now sued 
for by him were not counted before they were 
attached by M‘Cullough, and therefore, the 
sale was not complete, and the property, al- 
though delivered, was not transferred either 
between the parties, or as to third persons. 

With regard to the counting, we are at is- 
sue as to the fact; and if it be true that the 
poles were not counted, I shall contest the le- 
gal consequence which the counsel deduces 
therefrom. He is mistaken im point of fact, 
because all the witnesses say generally that 
the staves and hoop-poles were counted. Geo. 
Ballard mentions the manner in which they 
were counted, and Lewis Abrahams kept 
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eount. But we are told that Abrahams can- 2s’ District. 
not now tell within 5000 of the number count- ww 


ed, and George Ballard swears that as to the 
poles but one third of them were counted. Is 
it extraordinary that Abrahams who counted 
60 or 70,000 staves and hoop-poles, and dur- 
ing eight days, probably reported two or three 
times a day to Shuff, should not sometime af- 
terwards be able to recollect within 5000 the 
number of hoop-poles—should not be able to 
declare within $40 of the amount to which 
they came. He might very possibly recollect 
the whole number counted, and yet not recol- 
lect the precise number of either staves or 
hoop-poles. George Ballard worked on the 
boats but three days; during that time they 
counted only one third of the poles, and he 
could not testify that more were counted. But 
if one third of the poles were counted in three 
days, does it not afford a pretty strong pre- 
sumption that the rest were counted during 
the remainder of the eight days that the hands 
laboured on the boats ? 

If we suppose that counting was indispensa- 
ble to the completion of the sale, and that the 
whole of the poles were not counted ; that a 
part were counted is unquestionable. The 
Vou ix. 77 


Morean & 4h. 
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property was attached then while the par- 
ties were in the act of completing the sale. 
But such an attachment is vain, because third 
parties cannot interfere at such a time to pre- 
vent the completion of the sale. “If I offer 
money for a thing in market, and the seller 


agree to take my offer, and whilst I am telling — 


the money as fast as I can, he doth sell the 
thing to another, my bargain is good, and upon 
payment, or tender and refusal of the money 
agreed upon, I may take and recover the 
things.” Shippard’s Touchstone, 225. 

In addition to a contract of sale, delivery is 
necessary to transfer the property with regard 
to third persons, but there is an exception to 


‘this rule, if the third person knew of the pre- 


vious contract of sale; because, if with this 
knowledge he becomes a subsequent vendee, 
he acts with bad faith to the first vendee, and 
he cannot establish a right in himself by his 
own wrong. Delvincourt, cours du code civil, 
36, and note 3. By analogy the same excep- 
tion is applicable to counting when necessary 
to complete the sale. The defendants knew 
of the plaintiff’s claim upon the property in 
litigation, at the time they did the acts for 
which they are sued. Shuff himself adver- 
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tised Clement of his claim, at the time of the nee tee 


sale of the property, and Morgan was present. .v~ 

SHurr a 

M:Cullough must have known of the same 0s. ik 

‘ : ‘ Morean & at. 
claim previously to his attachment, because a 
part of his cause of action was an account as- 
signed to him by the witness Cage, who states 
his knowledge of the whole relation between 
the parties, and undoubtedly reported it to 
M‘Cullough when he assigned,the account. 
After his attachment, and before the property 
was sold, he knew of Shuff’s claim because 
it had been filed in the suit. The defen- 
dants then acted with bad faith towards Shuff, 


in preventing the completion of the sale by 





counting. They are liable then to the excep- 
tion, they cannot acquire rights by doing him 
injuries. , 

The laws quoted by the defendants’ coun- 
sel, from the Civil Code, the Partidas, Pothier, 
and others, determine merely whether the 
thing be at the risk of the vendor or vendee, 
after sale and before delivery. They do not 
determine the right of property, nor whether 
the thing can be attached as the property of 
the vendor or vendee. “When (says the Civ. 
Code) goods, produce, or other objects, are 
not sold in lump, but by weight, tale, or mea- 
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on sure, the sale is not perfect, inasmuch as the 
“~~ things so sold are at the risk of the seller, 
ee ountil they be weighed, counted, or measured.” 
Morcan & at. ° : 
The Partida supposes a sale, and enquires, 
' only a quien pertenesce el_proo el dano en las cosag 
que se suelen contar o pesar o medir o gustar dese 
pues que fuesen vendidas. The law declares, 
el dao que acaesctere en la cosa depues que la ven 
dida es complida ; diximos que es del comprador, 
maguer non sea la cosa que compro venida a su 
poder. Pero casos y a que non serta asst. What 
is not the case; what is the antecedent of 
asst? The preceding sentence manifestly. It 
is not the case (with regard to the things now 
about to be spoken of) that the damage 
which happens to the thing, despues la vendida 
es complida, is on account of the buyer. The 
chapter of Pothier, from which the quotation is 
made, has the following title, aux risques de qui 
est la chose vendue, pendant le tems intermédiatre 
entre le contrat et la tradition, and the quotations 
shew that the object of the author was solely 
to determine when the thing was at the risk 
of the vendor, and when at the risk of the 
vendee. 
I am told by the court, res perit domino, the 
risk determines the owner. I think not in all 

















gases. “+ Things of which the buyer reserves East’n Distuet, 


- the contract. But can I require the delivery » 
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viprit, iidl. 
to himself, the view and trial, although the _~ 4 
price be agreed on, are not sold until the Re AED oad 
buyer be satisfied with the trial.” Civ. Code, | 
346, art. 8. They remain, therefore, the pro- 
perty of the seller. But says Pothier, L’obh- 
gation qui résulte de cette clause (la clause par la- 
quelle une chose est vendue & V'essat) s°éteint lorsque 
la chose vient @ périr ; car V'acheteur ne peut plus 
dire que cette chose ne lui convient pas, lors qu'elle 
nest plus, ni obliger le vendeur a la reprendre ; cette 
clause comme nous V’avons observe n'étant que ré- 
solutoire, la vente fatte sous cette clause est pare 
fatte, et la chose est par conséquent devenue aux 
risques de Vacheteur. Pothier, Cont. de vente, 257, 
n. 266. Our Civil Code declares in the very 
case under consideration, a sale by weight, 
tale, or measure, that the buyer may require 
the delivery of the thing or damages, if any 
be for the same, in case of non-execution of 


to me of property which is not my own? Can 
I sue for and recover from my vendor, pro- 
perty which is his, because it is at his risk; 
and can he sue me for the payment of the 
price of what he never sold to me? Besides, 
the contract spoken of in this clause of the 
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contract of sale is a contract by which the 
property of one man is transferred to another, 
~ Civ. Code, 344, art. 1. From the law of the . 
Partidas, quoted by the defendant, I derive 
the same principle, that the property is trans. 
ferred between the parties by the contract of 
sale, and is the property of the vendee, altho’ 
the thing be not weighed, counted, or measur- 
ed, and although it be at the risk of the ven- 
dor. I deriye it from the title of the law,and | 
from the terms vendedor, comprador, and vendida, 
used in the body of the law. There cannot 
be a seller unless he sells something; nor a 
sale, unless something is sold; but all these 
terms are used, according to the argument of 
the defendants, as applicable to a case where 
the thing is not transferred, and of course, 
nothing is bought or sold. From the last 


_ clause of the law we learn, that if the thing 


increase or diminish in value, after the cone * 
tract of sale, and before the counting, weigh- 
ing, or measuring, the profit or loss will be 
on account of the buyer alone. Why is the 
profit or loss on account of the vendee ? Evi- 
dently, because the property is his. One 
cannot enjoy the profit or suffer the loss that 
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betides the property of another than. But = rm 


the risk, it is admitted, is that of the vendor. “~~ 
The same result is deducible from the»prin- wn vs 
ciples and reasoning of Pothier on the subject. — 
The plain interpretation of our Code, and 

these authorities, is this:—there are three 
essentials to a contract of sale; a thing sold, 

a price, and consent. When these concur in 

the contract, the property is transferred be- 

tween the parties. There are incidents to 

the sale, counting, weighing, and measuring ; 

the existence or non-existence of these de- 
termines whether the property is at the risk 

of the vendor or vendee. The delivery de- 
termines the rights of third persons, and the 

payment of the price renders it a perfect 

sale. The property then, from the time of 

the contract of sale, is the property of the 

vendee, although not counted, weighed, or 
measured, and although the risk is that of 

the vendor. That the risk too, ought to be 

on account of the vendee in all cases, from 

the time of the contract of sale, 1s supported 

by such names as Puffendorff, Barbeyrac, and 

Africain ; and but for our particular statute, 

might be easily established on general prin- 

ciples of justice. 


¥ 
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But whether the risk determines the pro- 
prietor or not in all cases, it certainly “never 
determines the rights of attaching creditors, 
Where there is an agreement as to the price 
and thing, the sale is perfect between the 
parties, and the property and risk is trans. 
ferred to the vendee; but, until delivered, it 
may be_attached as the property of the ven 
dor. Delivery then, in pursuance of a cons 
tract of sale, transfers the property with re- 
gard to third persons; they have nothing te 


- do with the risk of the property ; that belongs 


to the parties to the contract alone. Delis 
very establishes the rights of the first vendee, 
against attaching creditors and subsequent 
vendees. All the decisions of our supreme 
court, on the subject, concur in this prin 
ciple. Martin’s Reports, as quoted in the 
opening. | 

The laws and authorities quoted by the 
defendants, in support of the principle, that 
the property, until weighed, measured, or 
counted, remains at the risk of the vendor, 
suppose there has been no delivery to the 
vendee. The Civil Code declares, in the case 
supposed, “The buyer may require the de- 


livery or damages;” and, says Pothier, Il est 
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vrai que dés avant la mesure, le potds, de compte, 
dés l’instant du contrat les engagemens qui en nais- 
sent, existent ; l’acheteur a des-lors actton contre le 
vendeur pour se faire livrer la chose vendue.” If 
the thing be delivered, none of the laws 
quoted, maintain that it remains at the risk of 
the seller, although not counted, weighed, or 
measured. In this case, the sale is complete 
between. the parties, and as to third persons; 
but the vendor indeed, charges the vendee 
with ascertaining by counting, weighing, or 
measuring not the thing sold, that is the thing 
delivered, nor the price of the thing that is 
so much per dozen, per pound, or foot; but 
merely the amount to be paid. An example 
or two will shew, conclusively, that the pro- 
perty is absolutely transferred by delivery, 
although not the price, but the amount to be 
paid, rémains to be ascertained by counting, 

weighing, or measuring. Suppose I sel] and 

deliver a field, the bounds of which are pre- 

cisely fixed in the bill of sale, for the price 

of ten dollars per acre. My vendee takes 

possession, employs his hands in its improve- 

ment, and plants his crop; can an attaching 

creditor take it out of his possession, because 

it has not yet been measured, and the number 

VoL. 1x. 78 
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of acres ascertained. A merchant buys of’a 


~~ planter, one hundred hogsheads of sugar, at 


Morean & ab. 


so much per cwt., conveys the same to his 
warehouse ; employs his money and industry 
in preparing it for exportation, and makes his 
arrangements to that effect. But it has not 
been convenient to ascertain the precise 
amount by weight, although, indeed, some of 
it has been weighed and the price in part — 
paid. Can it be attached, as the property of 
the planter? In the case before the court, 
there was a contract of sale and actual deli- 
very in pursuance thereof. I maintain, there- 
fore, that the property was the property of 
the plaintiff, in his charge, and at his risk. 
The thing was certain, it was three boat- 
loads of staves and poles; the price was cer- 
tain, it was eight dollars per thousand, and 
the amount to’ be paid was certain, because 
id certum est quod certum reddi potest. A sale is 
complete although no price is fixed upon, pro- 
vided it is agreed that a third person shall fix 
the price. Inst.3, 24, sec. 1. Is the sale less 
complete when not the price but the amount 
to be paid, is to be ascertained by counting? 
O, but’ says the counsel, and Delvincourt, 
_ tl seroit impossible, en cas de perte, de determinér 




















OF THE STATE OF LOUISIANA. 


619 


ee que doit l'acheteur. But, in case the poles East'n District. 


April, 1821, 


had been lost before they were counted, t+ 
how would you have determined what _Shuff ‘ 
Moroan & ab. 


should have paid? The answer is simple. 
1 would have ascertained by the. ordinary 
rules of evidence, as nearly as possible, the 
number of poles, and multiplied each thou- 
sand by eight. The parties had agreed 
that the amount to be paid for the proper- 
ty delivered, should be ascertained by count- 
ing; that mode having failed, they were sub- 
jected to the next best mode of which the 
nature of the case was susceptible, 

An attaching creditor cannot prejudige the 
rights of the possessor of the property, by 
whatever title he possesses. If he be a car- 
rier his charges must be satisfied; if a con- 
signee his advances must be paid, 8 Martin's 
Rep. 487, lf then the sale in, the present case 
were incomplete, the laws, quoted by the de- 
fendants, declare the absolute right of the 
plaintiff to complete it, and yet in violation 
of this principle, the defendants claim the 
power of destroying that right by rendering it 
impossible for the plaintiff-to complete the 
sale. It is said that the objection lies equally 
against all the decisions of this court in the 


East’n District. 
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controversies between vendees and attaching 


~~ creditors. Not so; in none of those cases; 


Moredn & an. 


had the property been delivered; the vendee 
had acquired no rights as to third persons by 
possession. It is the delivery to us and the 
possession by us on which we have relied 
through the whole of this argument, and these 
are the grand criterions which distinguish our 
case from those that have been decided. 
Shuff had the right of property by a con- 
tract of sale, and possession of the property 
by delivery, at the time it was attached. Ma- 
thews could not have recovered the property 
back ;» because if he had refused to deliver it 
to Shuff, the latter, say the Civil Code and Po- 
thier, could have compelled him by suit. If 
Shuff could have compelled the delivery to 
him by suit, Mathews could not by suit have 
enforced the re-delivery. Mathews therefore 
had neither the right of property, nor the 
right of possession. He had passed all his 
rights away (except the right -to sue for the 
price) not only by a contract of sale but by 
actual delivery. An attachment supposes the 
property attached to belong to the defendant 


in the attachment. It extends only to his rights 
in the property. The defendant in this at- 
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tachment, had no right in the property at- 
tached, but only aright to the payment of the 
price. : 

What then was the remedy for M‘Cullough ? 
It was manifest and simple, and would have 
been adopted, if his mind had not been led as- 
tray by the spirit of injustice. Mathews had 
sold his property. Shuff had bought it, and 
was in possession of it. The price had not 
been entirely paid. Mathews had a right to 
the balance of the price. It was. his rights 
which the attachment law authorized M‘Cul- 
lough to attach. He ought to have attached 
those rights and cited Shuff as garnishee, 
He would thus have secured his debt and all 
the litigation which has transpired in this case 
would have been avoided. But he chose to 
attach the property itself, to which Mathews 
had no right, and he is answerable for all the 
consequences. 


Porter, J. This case has been so fully 
gone into, by judge Martin, that I deem it suf- 
ficient to state that I concur fully with the 
opinion drawn up by him. 


Martin, J. The defendants in this case 
contend, that the hoop-poles were properly 
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attached for the vendor’s debt, because they 
had not yet begun to be the vendee’s prow 
perty, notwithstanding they were sold and 
delivered to him, and he had partly paid. for 
them ; having been sold by tale, and not hav- 
ing been all counted, before the seizure, if 
any part of them was; for our. statute prow 
vides, that such a sale is not perfect, inas- 
much as the things sold are at the risk of the 
seller, till they be counted, Civ. Code, 346, 
art. 6. And it is hence held, that according 
to the general principle res pertt domino suo, 
as the risk was for the vendor, he was the 
owner of the poles. 

The principle is a general, but not an uni- 
versal one. It is of the nature, not of the es- 
sence of the contract of sale. As soon as the 
sale is perfected by the assent of the parties, 
the vendee becomes as to the vendor, the 
owner of the thing; the latter cannot sell or 


abuse, nay neglect to have a certain degree 
of care of it, without becoming liable to the 
former. If he be discharged of the obligation 
of delivering it by its destruction without his 
fault, it is, because an obligation to give a 
thing is dissolved by the destruction of it. 
As to third persons, the property of the thing 
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sold doés not pass to the vendee till after de- Psst», District, 


livery. ling 
° e UFF 
Nothing prevents the parties to agree, that r 
Morean & ab. 


the thing sold shall remain at the vendor’s 
risk till, or even some time after the delivery. 
‘And this convention has not any other effect 
on the contract of sale, than to charge the 
vendor with the risk; it does not impair the 
vendee’s right, it is merely for his advantage: 

If it be agreed, that the thing sold be at 
the vendor’s risk till delivery, the vendee is 
not less the owner of the thing, as to the ven- 
dor, who carfno more sell or abuse the thing; 
without being liable to damages. 

If in the sale of a slave, sick, or convales- 
cent, it be agreed, that till his perfect reco- 
very, he shall remain at the risk of the ven- 
dor after delivery, till he be perfectly reco- 
vered or during a fixed time, this circum- 
stance, introduced for the benefit of the ven- 
dee, does not impair his rights. He is, in the 
meanwhile, the absolute proprietor, although 
the slave be not at his risk, but at that of 
the vendor, whose creditors would, in vain, 
attempt to make the slave liable to their 
claims. 

The liability of the vendor, in the case just 
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put, is introduced by the agreement of the 
parties. It is so, by the law, in cases of 
sales by tale. The consequences of it can: 
not,’ we apprehend, differ in ‘either ‘hypo-: 
thesis. | 

The’ principle res pertt domino suo ‘applies _ 
between'the owner and’ possessor; the’ object 
of it’ is, that the former, not the latter, bear 
the loss of the destruction of the thing’ perish+ 
ing without the fault of the latter. 

I conclude, that the hoop-poles were, in 
the present case, the property of the plaintiff, 
the vendee, when they were attached. ! 

If the property of A. be seized, on a writ 
commanding the seizure of that of .B.,,there 
cannot: be! any doubt of the right:of ‘A. ang 
stantly to sue the officer at once, with the, 
party ‘authorising the seizure as trespassers; 
He is not bound to interfere inthe suit; in 
which the seizure is made. 

I think the judgment of this court nat 
to be, that the judgment of the parish court, 
be annulled, avoided and reversed, .and that 
the plaintiff recover from the defendant, the 
sum of $625, with costs in both courts. 


Matnews, J. I concur with the above 


opinion. 
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It is therefore ordered, adjudged and de- Bagi Disig 


ereed, that the judgment of the parish court alin 
: . FP 
be annulled, avoided and reversed; and this = 
: : : - Morean & as. 

court proceeding to give such judgment as in 

their opinion ought to have been given in the 

parish court, it is ordered, adjudged and de- 

creed, that the plaintiff recover from the de- 

fendants the sum of six hundred and twenty- 


five dollars, with costs in both courts. 





















WARD vs. BRANDT & AL. 


; 


Apreat from the court of the first district. Where two 


suits to compel 
a “forced sur- 


- Porter, J. The petition in this case sets tender” are car- 
ried on by diffe- 


forth, that John Brandt & Henry Foster, the 'et creditors at 


the same time, 


defendants, together with James Johnson & the order of a 
stay of proceed- 


William Ward, of the county of Scott, and ings made onthe 


second applica- 


state of Kentucky, were lately transacting bu- tio, does not 
estop the defen- 


siness in the city of New-Orleans, under the 4@t to contest 
the legality of 


stile of John Brandt & Co., and that said part- = 


* forced 
nership was indebted on or before the 20th sender” is 


that which is or- 


September, 1820, to James Johnson & William “ere¢ at the in- 


stance of the 
Ward, two of the co-partners, in the sum of creditors of an 


insolvent; when- 


$30,697 57 cents, to E. P. Johnson & Co. $5131 ever the appli- 


cation for relief 


45 cents, to Ward & Johnson $14,287 45 cents, comes from the 


debtor it is the 


and to one Lee White $512 50 cents, amount- “ voluntary.” 
This ** forced 
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ee ee ingiin'the whole, to fifty thousand six hundred 

ae and twenty-eight dollars, ninety+seven cents§ 

a. ©—- Which debtsit is alleged were legally assigned 
Branpr’& at. 








to the’petitioner for a valuable consideration 
rend am ° e,e ° 
be ordered in a And that'in addition to these debts, he is also 


cases where the 

insolvent, being Entitled by virtue of an assignment from the 
a merchant or 

trader, isin fail- said James Johnson and William Ward; to any 


ing circumstan- 


ces. estate owned or possessed by them in Louisi. 
B 
of the creditor ania; to any owned by the late: firm of John 


alone, is not suf- 


ficient to obtain Brandt & Co., and to all accounts or claims 
an order, to se- 


questrate the Of James Johnsonand William Ward, ipa 


property of the 
insolvent, and Said partnership. 


_ ae After’ this statement of the debts due by 
said firm, and the manner in which the plaintiff 
obtained ‘an interest in them, various acts of 
fraud and misconduct, on the part: of the de- 
fendants in this suit, are alleged. It is'stated 
that they have unfaithfully and unskilfully ma- 
naged the affairs of the partnership; in»pur- 
chasing real property in their own names out 
of partnership funds ; in‘ purchasing real eb- 
tate in the name of the firm with said funds, 
without the knowlege, and ‘contrary ‘to;:the 
consent of the co-partners; ‘in stopping pay- 
ment, by reason of their injudicious:and  frau- 
dulent conduct, and obtaining a respite from — 


their creditors; in refusing to permit their:eo- 

















OF THE STATE-OF LOUISIANA. 


partners to examine’ the partnership, bookss 
and finally, by, wasting the estate and property. 
of the partnership, and failing to meet.the first 
instalment of the debts, for the. payment m tcen 
which their creditors had accorded them a 
term of years. : 

v By reason of which it is averred that the'de- 
fendants are imsolvent, and that unless: :pre- 
vented by the interposition of the court, the 
estate of the late firm of John Brandt:& Go. 
(which has been for sometime dissolved) will 
likewise prove insolvent. 

» The. petition concludes with a prayer, that 
I. Brandt, Henry. Foster, James Johnson, Wil- 
liam)W ard, and R. M. Johnson, be cited to: an- 
swer the. petition; that an account be:taken.of 
the affairs of said partnerships; that a writ of 
sequestration may issue against the books, 
papers andi effects of the said Brandt & Fos- 
ter, jointly and separately ; that a meeting of 
the creditors be called to advise upon a mode 
of, settling their affairs, and disposing. ofsthe 
property: of said firm of Brandt & Foster;, and 
that such; other and, further relief may, be 
granted..as the equity of the case requires. |, ;; 
) On this petition the judge granted an order, 
that the :creditors should: meet and. receive 
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a cession of the defendants estate ; and that 
the goods, chattels, effects and other estate of 
the defendants be sequestered and held subs 
ject to the further order of the court. From 
this order the defendants appealed. 


The only evidence, which comes up with the 
record, is an affidavit of the agent of the peti- 
tioner, who swears to the truth of the greater 
number of the allegations im the petition — 
But as the record of the proceedings in the dis- 
trict court, in the case of Brandt & Co. vs. 
their creditors, praying for a respite, is referred 
to in the petition, and has been argued on by 
counsel, I have, in forming an opinion in this 
cause, considered the fact of suchrespite hav« 
ing been accorded, in proof before us. 

Several questions, of considerable import+ 
ance to the community, have been discussed, 
and are presented for decision. Before we 
can arrive at them, an objection not connect- 
ed with the merits must be disposed of. 

By an admission of the parties, signed and 


made part of the record by consent, it ap- 
pears that since this appeal was taken, other 
creditors of Brandt & Co. have petitioned and 
obtained an order of the district court, calling 
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a meeting of their creditors, and staying ‘all Bast'n’ Districts 


proceedings against their persons and proper- 
ty. Under this order syndics have been ap- 
pointed, and ‘it is now contended that 'this or- 
der of the district court staying all proceed- 
ings being unappealed from, is in full force, 
and that this court can take no further cogui- 
zance of the cause until that order is rescind- 
ed. 

This objection may be considered in a two- 
fold aspect. First, as:to the order of the court 
below having the effect of staying proceed- 
ings here; and: second, whether the appoint- 
ment of isyndics'has not produced'a change 
of parties, and rendered Brandt & Foster in- 
capable to actany further in this: cause: 


,. As the constitution has created this court, 
and given it supreme appellate powers, I do 
net think:that its exereise of them can be sus- 
pended, or in any way affected by the orders 
which an inferior court may issue. Such a 
doctrine would render this tribunal subor- 
dinate, instead ‘of being supreme; for in the 
case now before'us, if the defendants had ap- 
pealed from the decision, which it is contended, 
stays proceedings here, another creditor might : 
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have made a similar application to the distriet 


wv~ court, which in its turn would have produced 


Warp 
v8. 


Braypt & 


the same effect; and in this way our power to 
grant relief have, been suspended, until at last 
it was not iof any advantage.to the party to 
obtain it. 


II. The authority of syndics to appear and 
be made parties to a cause where the insok 
vent is plaintiff or defendant, before the pro- 
ceedings, in virtue of which they may be ap- 
pointed, are homologated,is by no means clear. 
Febrero cinco juictos, lib. 3, cap. 3, sec. 1. Bolero 
de decoctione, tit..4, quest. 2,n. 15,16... But admit- 
ting that they have this right when the surren- 
der is voluntary, it does follow'they should pos- 
sess it when forced; for the proceedings had 
against the debtor who opposes ‘it, do not con- 
clude him until finally homologated. Itis true, 
the defendants might have appealed from the 
order, but they were not:obliged: to do so, as 
they may appeal from the: confirmation by the 
court of the ulterior proceedings ‘had before 
the notary. It would be incorrect I think to 
hold, that a case which we are bound to pre- 
sume the defendants are obstinately disputing 


below, should during the pendency of it, be — 
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used’as a means to prevent them resisting a 
similar attempt here; and nothing but the most 
positive‘law could justify the court permitting 
persons to be made parties, who have an in- 
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terest to lose the suit, they wish to be allowed © 


to carry on. I am of opinion therefore that 
this objection cannot be sustained, and that it 
is: the duty: of the’ court to examine the case 
on its merits. 

The first question ’arises on the form of the 
action :—that it is an action to make the defen- 
dants account, and yet takes the means of ac- 
counting from them; that it does not author- 
ise the prayer for a sequestration, because it 
cannot be known until the account is render- 
ed, if any thing be due. 

I do not think there is any oahu in these 
objections. ‘There is no incompatibility be- 
tween the prayer that the defendants shall ac- 
count, and that;a sequestration be accorded: 
A demand of thisikind does not preceed on the 
presumption that nothing is due, but that some- 
thing. is, though the exact amount cannot be 
ascertained. ‘The application for the ‘books 
is. also consistent with the object sought for, 
as the request in the petition is not that the de- 
fendants shall render an account, but that the 
court shall order one to be taken. 
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Be this however as it may, it cannot -affees 
the proceedings in this cause, for independent 7 
of the sum claimed by the petitioner, as repres 
senting the rights of partners in the firm of J, 
Brandt & Co., he also alleges debts due té 
those partners in their private right, and to 
other persons of whom he is the assignee. 

The defendants next contend that the order 
given by the judge is not legal, and that the 
« forced surrender,” known to our law, is that 
which the defendant himself is compelled to 
resort to, when imprisoned on execution, at 
the suit of his creditors. 

In support of this, they rely on the law 
of the Partidas, 5, 15, 4, which declares that 
if aman will neither pay his debts, nor aban- 
don his estate, the judge is directed to put him 
in prison until he does one or the other; and 
a statute of our legislature, 2 Martin’s Digest, 
448, which enacts that if a debtor refuses té 
deliver up his property, and transfer it for the 
benefit of his creditors, he shall suffer impri- 
sonment at hard labour, not less than two or 
more than ten years. 


These, it is contended, are the means, and 


the only means given by law, to force a surren- 
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dér from the debtor, and that if he i is obstin- ee ae 
ate and’ refuses’ to comply, there is no power rg 
in the court to order one. 
If the énquiry was material, it would per- 
_haps'be’ found that these laws were intended 
to give relief in cases where the debtor con- 
céals his property. This is very obviously the 
object of our statute, which compels a debtor 
in actual confinement, to make out a schedule 
of his property on oath, and transfer it to his 
creditors. For, as by law, the debtor cannot 
be imprisoned until a fiert facias is returned, 


Baap & ax. 


no property found; the very proceedings 
given to make him disclose and abandon his 
estate, implies that he has effects which the 
creditor could not reach by the ordinary 
means. 

But this question I think turns on, and 
must be governed by the positive expressions 
in our Code, art. 168. “The voluntary surren- 
der of property is that which is made at the 
desire of the debtor himself” 

« And the forced surrender is that which is 
ordered at the instance of the debtor’s credi- 
tors, or of some of them, in cases provided for 
by law.” Idem. 

According tothe defendants, the- «forced 
Vou. 1x. 80 
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surrender,” here, spoken of, is that which by 


\“@v~ unprisonment the debtor is forced to make. 


» That mode of proceeding would not, it ap- 
pears tome, satisfy these expressions, “ order- 
ed at the instance of the creditors.” It would 
not be ordering the surrender, but imprison- 
ing the party. until he consented to surrender. 

If the course, contended for by. defendants, 
is the correct one, in what then would it differ 
from ordinary cases? Every application, ac- 
cording to this doctrine, would possess the 
features, and take the appellation of a forced 
surrender. There is not a petition presented 


to have the benefit of the laws for the relief of. 


insolvent debtor’s, in which the party does not 
state that he is compelled by some cause or 
other, to apply for their protection. The 
reasons vary with the situation of the petition- 
er; sometimes because he cannot pay his 
debts; sometimes because a creditor threatens 


to pursue him in law, and he fears a fair distri- 


bution of his estate will not be made; or be- 
cause he is threatened to be imprisoned ; or 
because he actually isso. In all these cases 
it is compulsion which makes the debtor call 
his creditors together. But still it has not 
been doubted, that in cases such as are just 
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stated, there is a “voluntary surrender.” "They 7 t t, 
have been uniformly held so, and I do not think ~ 
that we can by distinguishing the different de- 
; ‘ rr Brawo? & At. 
gress of necessity which induce the demand, 
say that in the one case it is forced, and the 
other it is not. Whenever the application for 
relief comes from the debtor, the ‘surrender 
is voluntary. I know of no other criterion to 
distinguish it from that which is forced. 

Again, if we were to construe.the law as 
contended for, so that a forced surrender was 
dependent on the will of the debtor, the 
words “ordered at the instance of the credi- 


, tor,” would have no meaning. The court could 

} ~ not order it; and if the debtor chose to be ob- 
i stinate, the surrender never could be com- 
| pelled. A construction, which ends by ren- 


dering important expressions of the law use- 





less and of no effect, cannot be adopted; it 
violates the best rule for the interpretation of 
statutes. ' 

It has been strenuously contended that the 
reference in the Code to the “cases provided 
for by law,” means the case put in the law of 
the Partidas, and statute already cited, when 
the debtor will not pay his debts, and is im- 
prisoned in consequence. 
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It is quite probable, that the non-paymentiof 
debts may be one of the cases in which g 
forced surrender can be ordered. But it ig 
not, in my opinion, the only one; it may also, 
I think, be decreed, whenever the defendant 
is in failing circumstances. Imprisonment, ] 
do not consider as indispensable, for that ig 
not so much a proof of insolvency as a cOnse- 
quence of these acts, from which a court is 
authorised to declare it. 

The failing circumstances, already alluded 
to, are those cases where the debtor, who is 
a trader or merchant, conceals his person or 
his property from his creditors, with an inten- 
tion to defraud them ; or who absconds, taking 
with him his effects and books of accounts; or 
is unable to pay all his debts; or who applies 
for a respite ; or to have the benefit of these 
laws made for the relief of insolyent debtors; 
or against whom execution has issued; or who 
fails to discharge his debts as they become 
due. Novissima Recopilacian, lib..1}, tit. 32, 
L. 2, 3, 5, 6, 7. 

In all these cases, that proceeding which 
our law contemplated, by the expressions, 
“ forced surrender” may be ordered; the cre- 
ditors may apply, that a concurso be formed ; 
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that syndies be appointed; that the property 


benefit; and that the debtor, if he conceals 


Eastin District. 
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be sequestered and applied to the common a 
v8. 


his effects, be imprisoned until he makes a ~ 


full and fair disclosyre respecting them. Ci 
nia Philipica, lib, 2, cap. 11, .n. 21,31. Bolero 
Tract. de decoctione titulus 2, quest. 5, n. 18, 19. 

Great inconvenience would result, and 
frauds of every description might be com- 
mitted with impunity, if creditors had not 

such a power. 

The defendants, however, still insist, that 
if such an order can be made, yet it issued 
improvidently in this case, 

According to the practice in Spain, the 
debtor who had failed, or who was suspected 
of failing, could be arrested, and his. property 
sequestered. To obtain these orders, er 
parte proof, by witnesses, was held sufficient. 
Curia Philippica, hb. 2, cap. 11.n, 23. The same 
evidence must be given us, unless it can 
be shewn, that our statutes have changed the 
practice, or that great inconvenience would 
result from maintaining it, 

I know of no change which our laws has 
made on this subject, and the inconyiences, I 
think, are on the other side. 
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“ase To give every creditor, whether he bé%g 
— resident or non-resident of the state, the pri 
* vilege of declaring his debtor insolvent, and 
ee seizing his property of every description, 
without furnishing security for the consequent 

damage that may ensue, is evidently a power 

that might be exercised to the most iniquitous 

purposes. It is but right, therefore, to re- 

quire, that the facts on which so severe a re- 

medy is demanded, should be fully proved: 

What shall be the nature and extent of that 

proof, it is impossible to define; it must de- 

pend on the circumstances of the case, and 

those who have to act on it should weigh it | 





cautiously. It may, however, I think be safely 
said, that the oath alone; of the party apply-’ 
ing, is not sufficient. 

In this case the facts have been proved by 
an agent standing in the place of his principal, 
acting for him,*and representing him. His’ 
evidence, | consider, the same of that of the” 
plaintiff himself, and is not that kind of proof 
which the law requires. 

The fact of a respite having been granted, 
and the oath of the petitioner, swearing to a 
non-compliance with it, would, in my opinion, 
have been suflicient, if it appeared, that the 











So Se 2}, et Oe. we 











» 


OF THE STATE OF LOUISIANA. 


plaintiff was actually a creditor; but nothing 


the agent) to prove that he was'so. And 
I understood, no fact. admitted, except that 
Brandt & Foster. did obtain“a respite from 
those to whom they were indebted. 

I am therefore of opinion, that the order for 
a meeting of creditors and sequestration, 
granted in this ease, issued improvidently, and 
should be set aside, and that the plaintiff and 
appellee pay the cost of this appeal. 


Martin, J. I concur in the opinion jiigtyex- 
pressed, except in the part which declares it 
necessary, that the prayer for a sequestration 
should be accompanied by some other evi- 
dence, than the oath of the applicant, or his 
agent. 

If the question was res nova, I would per- 
haps, have no difficulty in: acceding to the 
proposition; but ever since the Americans 
took possession of this country, process (di- 
rected to issue on the judge being satisfied with 
the truth of the allegations in:the: petition’) has 
been obtained on the oath of the applicant ; 
and it is too late, in my humble. opinion, to 
examine the question. The evil which is 
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apprehended might result from the continii 
ation of the practi¢e, appear to me merely 
theoretical. During nearly eighteen’ years 
this practice has prevailed, no case has hap: 
pened, in my knowlege, which excites: such 
an apprehension. 

I think, that if the judge be satisfied of the 

truth of the facts: alleged in the affidavit of 
the applicant, he may order the writ of sé 
questration to issue, and that this is left to 
his discretion; and if that discretion be pro 
perly exercised, this court ought not to inter. 
fere. in the present case, I think it was. 


Martuews, J. I concur in the opinion read 
by judge Porter. 


It is therefore. ordered. adjudged and de 
creed, that the order for the meeting and the’ 
sequestration be set aside, at the costs of the 
applicant and appellee.* 


Mazereau and Livinston for plaintiff, Hawkins 





and Derbigny for defendants. 


* A rehearing was granted in this case, on a point of 
evidence. But this opinion is now printed, to elucidate 
the decision, in the case of Dysan & al. vs. the same defen- 
dants, ante 493, in which the present is referred to. 
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GENERAL RULE. 


No case shall be set down for hearing, un- 
less the party moving tohave it set down, 
shall, on or before the preceding Saturday, 
have filed with the clerk, a note of the points 
and authorities on which he intends to rely. 
It shall also be the duty of the opposite party, 
to furnish to the clerk, within three days after 
the cause is thus fixed for trial, a statement 
of the points made by him, and the authorities 
by which he intends to support them, and no 
rehearing shall be granted, on any ‘point, 
which the parties may have omitted to fur- 


~ nish, in compliance with this rule. 


When a petition for rehearing is presented, 
the court, if it doubts whether it ought to be 
granted, will communicate the petition to the 
opposite party, who shall be bound to answer, 
within eight days, or the court will proceed 
to decide on it, ex parte. 
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